































































































































































































































































































10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

NINTH CAUSE OF ACTION

(Discrimination, 42 U.S.C. § 1981)
(Plaintiff WILSON v. All Defendants)

213.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 212 as though set
forth herein.

214.The McDonnell Douglas standard is also used for discrimination claims again
individuals under section 1981 and requires that a Plaintiff prove that (1) she is a member of a
protected class; (2) she was qualified for the position she sought or was performing competently in
the position held; (3) she suffered an adverse employment action; and (4) some other circumstance
suggests discriminatory motive.

215.In order to prove municipal liability under section 1981, a plaintiff may utilize one of
three possible methods: (1) a local government entity employee committed the alleged constitutional
violation pursuant to a formal government policy or long-standing practice or custom which
constitutes the standard operating procedure of the local government entity; (2) the individual who
committed the constitutional tort was an official with final policy-making authority and the
challenged action itself thus constituted an act of the official governmental policy; or (3) an official
with final policy-making authority ratified a subordinate’s unconstitutional decision or action and
the basis for it.

216.Because section 1981 uses the same standard as FEHA and Title VII, Plaintiff WILSON
specifically re-incorporates paragraph 181 supra to act as the factual allegations that support this
cause of action as it pertains to individual Defendants.

217.Municipal liability similarly exists for Defendant CITY for every racially-motivated
discriminatory action committed by each of the individual Defendants for at least one, if not all, of
the following reasons: Defendant CITY has created a policy of inaction, in which it is deliberately
indifferent to violations of the anti-discrimination, harassment, and retaliation laws and policies and
the individual Defendants were following this policy of inaction when they committed each of the
racially-motivated discriminatory acts against Plaintiff WILSON as alleged above; even if

Defendant CITY had not created an official policy of inaction, each individual Defendant was a
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final policy-maker in that each was a supervisor with authority in each of their particular areas and
therefore their racially-motivated discriminatory actions would constitute an act of an official
governmental policy; and/or each individual Defendant was a final policy-maker in that each was a
supervisor with authority in each of their particular areas and they, as such final policy-maker,
ratified the acts of either subordinate Defendant CITY employees or of other individual Defendants.

TENTH CAUSE OF ACTION

(Harassment, 42 U.S.C. § 1981)
(Plaintiff WILSON v. All Defendants)

218.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 217 as though set
forth herein.

219.A plaintiff establishes a claim for racial harassment or a racially hostile work
environment under section 1981 by proving (1) she was subjected to verbal or physical conduct
because of her race; (2) the conduct was unwelcome and (3) the conduct was sufficiently severe or
pervasive to alter the conditions of plaintiff’s employmént and create a hostile work environment.

220.In order to prove municipal liability under section 1981, a plaintiff may utilize one of
three possible methods: (1) a local government entity employee committed the alleged constitutional
violation pursuant to a formal government policy or long-standing practice or custom which
constitutes the standard operating procedure of the local government entity; (2) the individual who
committed the constitutional tort was an official with final policy-making authority and the
challenged action itself thus constituted an act of the official governmental policy; or (3) an official
with final policy-making authority ratified a subordinate’s unconstitutional decision or action and
the basis for it.

221.Because section 1981 uses the same standard as Title VII, Plaintiff WILSON specifically
re-incorporates paragraph 202 supra to act as the factual allegations that support this cause of action
as it pertains to individual Defendants.

222 .Municipal liability similarly exists for Defendant CITY for every racially-motivated
harassing action committed by each of the individual Defendants for at least one, if not all, of the

following reasons: Defendant CITY has created a policy of inaction, in which it is deliberately
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indifferent to violations of the anti-discrimination, harassment, and retaliation laws and policies and
the individual Defendants were following this policy of inaction when they committed each of the
racially-motivated harassing acts against Plaintiff WILSON as alleged above; even if Defendant
CITY had not created an official policy of inaction, each individual Defendant was a final policy-
maker in that each was a supervisor with authority in each of their particular areas and therefore
their racially-motivated harassing actions would constitute an act of an official governmental policy;
and/or each individual Defendant was a final policy-maker in that each was a supervisor with
authority in each of their particular areas and they, as such final policy-maker, ratified the acts of
either subordinate Defendant CITY employees or of other individual Defendants.

ELEVENTH CAUSE OF ACTION

(Retaliation, 42 U.S.C. § 1981)
(Plaintiff WILSON v. All Defendants)

223.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 222 as though set
forth Herein. |

224 Retaliation is established under section 1981 by showing (1) plaintiff was engaged in a
protected activity; (2) defendant subjected the plaintiff to an adverse employment action; and (3) a
causal link between the protected activity and the defendant’s action.

225.In order to prove municipal liability under section 1981, a plaintiff may utilize one of
three possible methods: (1) a local government entity employee committed the alleged constitutional
violation pursuant to a formal government policy or long-standing practice or custom which
constitutes the standard operating procedure of the local government entity; (2) the individual who
committed the constitutional tort was an official with final policy-making authority and the
challenged action itself thus constituted an act of the official governmental policy; or (3) an official
with final policy-making authority ratified a subordinate’s unconstitutional decision or action and
the basis for it.

226.Because section 1981 uses the same standard as FEHA and Title VII, Plaintiff WILSON
specifically re-incorporates paragraph 191 supra to act as the factual allegations that support this

cause of action as it pertains to individual Defendants.
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227.Municipal liability similarly exists for Defendant CITY for every racially-motivated
retaliatory action committed by each of the individual Defendants for at least one, if not all, of the
following reasons: Defendant CITY has created a policy of inaction, in which it is deliberately
indifferent to violations of the anti-discrimination, harassment, and retaliation laws and policies and
the individual Defendants were following this policy of inaction when they committed each of the
racially-motivated retaliatory acts against Plaintiff WILSON as alleged above; even if Defendant
CITY had not created an official policy of inaction, each individual Defendant was a final policy-
maker in that each was a supervisor with authority in each of their particular areas and therefore
their racially-motivated retaliatory actions would constitute an act of an official governmental
policy; and/or each individual Defendant was a final policy-maker in that each was a supervisor
with authority in each of their particular areas and they, as such final policy-maker, ratified the acts
of either subordinate Defendant CITY employees or of other individual Defendants.

TWELFTH CAUSE OF ACTION

(Violation of Labor Code § 1102.5)
(Plaintiff WILSON v. All Defendants; Plaintiff SMITH v. Defendants CITY, LACY, and BURNS)

228.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 227 as though set
forth herein.

229.CA Labor Code § 1102.5 prevents an employer, or any person acting on behalf of the
employer, from retaliating against an employee for disclosing information regarding the employee’s
reasonable belief that the employer was in violation of or in noncompliance with a federal, state, or
local rule or regulation or for refusing to participate in such a violation or noncompliance. Section
1102.5 similarly prevents an employer, or any person acting on behalf of the employer, from
making, adopting, or enforcing any rule, regulation or policy which prevents an employee from
disclosing such information. A plaintiff must prove the same elements as for a FEHA retaliation
claim, which are: (1) plaintiff was engaged in a protected activity; (2) defendant subjected the
plaintiff to an adverse employment action; and (3) a causal link between the protected activity and

the defendant’s action.
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230.In addition to complaining of the FEHA, Title VII, and sections 1983 and 1981 violations
as properly alleged above in the Third, Seventh, Eighth, and Eleventh Causes of Action,
respectively, Plaintiff WILSON engaged in additional protected activity pursuant to section 1102.5.
Plaintiff WILSON reported to Defendants WATKINS, FURTADO, CLARK, BURNS,
ESTABROOKE and CARDELL on multiple occasions that Defendants LACY and WATKINS
were assessing a $200 administrative fee to customers that was not within Defendant CITY s Master
Fee Schedule and also that Defendant CITY was fraudulently sending out letters that included this
illegal fee which were fraudulently signed by Plaintiff WILSON. Plaintiff WILSON additionally
engaged in protected activity when she interviewed with OIG regarding Defendant CITY’s use of
block grant funds. Plaintiff WILSON suffered all of the adverse actions alleged in the First Cause
of Action for her activities protected by FEHA, but also for those protected by this section. Also,
almost immediately after Plaintiff WILSON first notified Defendant CITY about the $200
administrative fee, Defendant LACY had Defendant WATKINS single Plaintiff WILSON out to
move her work vehiclé from City Hall, despite other non-African-American Defendant CITY
employees parking their work vehicles directly next to her. Further, after Plaintiff WILSON
interviewed with OIG, Defendant FURTADO and Mr. Skei attempted to establish a policy that
Code Enforcement employees did not speak to OIG and further Defendant FURTADO told Plaintiff
WILSON that she was not happy that she had met with OIG.

231.In addition to complaining of and/or refusing to participate in the FEHA violations as
properly alleged above in the Third Cause of Action, Plaintiff SMITH engaged in additional
protected activity pursuant to section 1102.5. Plaintiff SMITH reported to Defendant LACY that
Defendant CITY was fraudulently sending out letters to customers alleging that Plaintiff SMITH
had completed inspections and assessed bill amounts on properties to which he was never even
assigned. Plaintiff SMITH stressed that it was extremely misrepresentative of Defendant CITY to
send these letters out and that he was not comfortable with it; Defendant LACY’s only response
was to accuse Plaintiff SMITH of not trusting him and then telling him that Defendant CITY would
continue to send out such letters in this fraudulent, misrepresentative, and illegal manner. Plaintiff

SMITH reported this illegal act to Defendant LACY only four calendar days after his objection to
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Defendant LACY’s use of “nigga” when referring to Plaintiff WILSON and on the same day that
he reminded Defendant LACY of his three-month evaluation, which was never completed. Plaintiff
SMITH was told he was being transferred to the tire team the day after this report of illegal activity,
and he was constructively discharged only seven calendar days after that. Coupled with Plaintiff
SMITH’s reporting of the above-alleged FEHA violations, it is clear that Plaintiff SMITH’s
reporting of this illegal activity only added fuel to the fire and was yet another catalyst in the chain
of Defendant LACY’s retaliatory conduct again him.

THIRTEENTH CAUSE OF ACTION

(Slander, Civ. Code § 46, Gov. Code § 815.2)
(Plaintiff WILSON v. Defendants CITY, LACY, and DOES 1-100, inclusive)

232.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 231 as though set
forth herein.

233.Under CA Civil Code § 46, slander, a type of defamation, is defined as “a false and
unprivileged publication, orally uttered...which ténds directly to injure him in respect to his office,
profession, trade or business, either by imputing to him general disqualification in those respects
which the office or other occupation peculiarly requires, or by imputing something with reference
to his office, profession, trade or business that has a natural tendency to lessen its profits.”
Defamation that falls within section 46 constitutes slander per se, which requires no proof of special
damages on the part of the Plaintiff.

234.Defendant LACY, within the scope of his employment as a supervisor employed by
Defendant CITY, did orally utter the following statements to his subordinate Plaintiff SMITH
regarding Plaintiff WILSON: to stay away from her “because she’s a no good piece of shit,” that
“she’s lazy,” and that when everyone got laid off, the only reason she got her job back was because
she “played the race card.” Each of these characterizations about Plaintiff WILSON’s work
performance and ethic is patently false, as has been properly alleged in the factual allegations above,
and were clearly intended to injury Plaintiff WILSON’s employment reputation. To reiterate,
Plaintiff WILSON was reinstated in 2016 because Defendant CITY decidedly could not point to

any work performance deficit on the part of Plaintiff WILSON and because she correctly pointed
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out that Defendant CITY could furnish no legally-cognizable reason as to why she hadn’t yet been
reinstated, despite being first on the reinstatement list. Plaintiff WILSON is informed and believes
and hereon alleges that Defendant LACY has orally uttered similarly false iterations of the above to
countless other Defendant CITY employees.

235.0n another occasion, Defendant LACY, within the scope of his employment as a
supervisor employed by Defendant CITY, did orally utter the following statement to his subordinate
Plaintiff SMITH regarding Plaintiff WILSON: “Kiki is an entitled nigga. I’'m not saying nigger.
I’m saying nigga — N-I-G-G-A.” Because the word “nigga” is a racial epithet, and racial epithets
are never true, this statement is as false as it is offensive; further, this utterance damages not only
Plaintiff WILSON’s personal reputation but professional one as Defendant LACY was attempting
use the slur as a categorization of Plaintiff WILSON’s employment abilities and status based on her

race.

FOURTEENTH CAUSE OF ACTION

(Negligence, Gov. Code § 815.2)
(Plaintiffs v. All Defendants)

236.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 235 as though set
forth herein.

237.CA Gov. Code § 815.2(a) holds a public entity liable for the acts or omissions of its
employees within the scope of their employment, if their acts or omissions would have otherwise
given rise to a cause of action against the employee. All individual Defendants were acting within
the scope of their employment for Defendant CITY at all times relevant to this complaint.

238.The elements of a cause of action for negligence are: (a) a legal duty to use due care; (b)
a breach of such legal duty; and (c) the breach as the proximate or legal cause of the resulting injury.
CA Civil Code § 1714(a) provides that “everyone is responsible, not only for the result of his or her
willful acts, but also for an injury occasioned to another by his or her want of ordinary care or skill
in the management of his or property or person.”

239.Defendants, as a matter of law, owed to Plaintiff WILSON a duty to use ordinary care to

not cause injury to her by their acts or conduct. Defendants breached their duty to Plaintiff WILSON
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by initiating, facilitating, ratifying, participating in, and/or supporting the racial discrimination,
harassment, and retaliation asserted against Plaintiff WILSON, as more specifically alleged above.
Defendants’ breach of these duties actually and proximately caused Plaintiff to suffer foreseeable
mental, physical, and financial injuries including, but not limited to: lack of promotion on countless
occasions, lost wages, lost earning potential based on illegal layoff and extended retaliatory
administrative leave, continuous and ongoing severe emotional distress, chronic physical health
problems and general loss of enjoyment of life.

240.Defendants, as a matter of law, owed to Plaintiff SMITH a duty to use ordinary care to
not cause injury to him by their acts or conduct. Defendants breached their duty to Plaintiff SMITH
by discriminating against, harassing, and retaliating against him for his affiliation with and support
of Plaintiff WILSON, as more specifically alleged above. Defendants’ breach of these duties
actually and proximately caused Plaintiff SMITH to suffer foreseeable mental, physical, and
financial injuries including, but not limited to: lost wages and lost earning capacity due to

constructive discharge and continuous and ongoing severe emotional distress.

FIFTEENTH CAUSE OF ACTION

(Negligent Infliction of Emotional Distress, Gov. Code § 815.2)
(Plaintiffs v. All Defendants)

241.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 240 as though set
forth herein.

242.CA Gov. Code § 815.2(a) holds a public entity liable for the acts or omissions of its
employees within the scope of their employment, if their acts or omissions would have otherwise
given rise to a cause of action against the employee. All individual Defendants were acting within
the scope of their employment for Defendant CITY at all times relevant to this complaint.

243.An action for negligent infliction of emotional distress is established by proving that (1)
the defendant was negligent; (2) plaintiff suffered serious emotional distress; and (3) that
defendant’s negligence was a substantial factor in causing plaintiff’s serious emotional distress.

Emotional distress includes suffering, anguish, fright, horror, nervousness, grief, anxiety, worry,

104

COMPLAINT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
23
26
27
28

shock, humiliation, and shame. Serious emotional distress exists if an ordinary, reasonable person
would be unable to cope with it.

244.Defendants were negligent in their acts and omissions against Plaintiff WILSON, as
properly alleged in the Fourteenth Cause of Action. Plaintiff WILSON suffered serious emotional
distress proximately and actually caused by the actions of Defendants, alleged in greater detail
above, including, but not limited to: distress related to enduring fifteen years of racially-motivated
discrimination, harassment, and retaliation at the hands of Defendant CITY employees and the
resulting distress regarding Defendant CITY’s ignorance and denial regarding her complaints and
oppositions to such treatment; and distress related to finally having proof of Defendant LACY’s
racial animus towards African-Americans and specifically towards Plaintiff WILSON, only to have
Defendant CITY not only allow Defendant LACY to keep his job, but even to discipline Plaintiff
WILSON for her suffering such emotional distress.

245. Defendants were negligent in their acts and omissions against Plaintiff SMITH, as
properly alleged in the Fourteenth Cause of Action. Plaintiff SMITH suffered serious emotlonal
distress proximately and actually caused by the actions of Defendants, especially the actions of
Defendants LACY and BURNS, alleged in greater detail above, including, but not limited to:
distress related to the abrupt change in treatment from Defendant LACY once Plaintiff SMITH
objected to his use of “entitled nigga” when referring to Plaintiff WILSON; distress related to
Defendant BURNS denying him an exit interview; distress related to both Defendant LACY and
Defendant BURNS’ treatment of him on his last day of employment, which was so severe that
Plaintiff SMITH abandoned his two-week notice and terminated his employment effective that very
day; distress related to being forced to leave a job that he loved because Defendant LACY was
discriminating against, harassing, and retaliating against him for his alleged connection with
Plaintiff WILSON; and distress related to Defendant CITY’s cavalier and unacceptable treatment
of his and Plaintiff WILSON’s complaint regarding Defendant LACY.

111
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SIXTEENTH CAUSE OF ACTION

- (Intentional Infliction of Emotional Distress, Gov. Code § 815.2)
(Plaintiffs v. All Defendants)

246.Plaintiffs incorporate by reference and re-allege paragraphs 1 through 245 as though set
forth herein.

247.CA Gov. Code § 815.2(a) holds a public entity liable for the acts or omissions of its
employees within the scope of their employment, if their acts or omissions would have otherwise
given rise to a cause of action against the employee. All individual Defendants were acting within
the scope of their employment for Defendant CITY at all times relevant to this complaint.

248. A plaintiff establishes a cause of action for intentional infliction of emotional distress by
proving that (1) defendant’s conduct was extreme or outrageous; (2) defendant intended to cause
plaintiff emotional distress or defendant acted with reckless disregard of the probability that plaintiff
would suffer emotional distress; (3) plaintiff suffered severe or extreme emotional distress; and (4)
the actual and proximate causation of plaintiff s emotional distress was defendant’s extreme or
outrageous conduct. A defendant’s conduct is ‘outrageous’ when it is so extreme that it exceeds all
bounds of conduct that is tolerated in a civilized society.

249.Defendants’ racially-motivated conduct as alleged more specifically above, especially
that of Defendant LACY calling Plaintiff WILSON an “entitled nigga,” categorically constitutes
extreme and outrageous behavior, as no civilized society can tolerate racism of any kind, let alone
sanctioned and ratified racism within a local government employer. Further, the discriminatory,
harassing, and retaliatory conduct displayed by Defendants is similarly extreme and outrageous
because it continued on without reprieve for fifteen years and this fact alone exceeds all bounds of
conduct that is tolerated in a civilized society. Defendants acted with the intention of causing
Plaintiff WILSON emotional distress and there can be no argument to the contrary for their
motivation; it is clear and obvious that racially-motivated conduct would cause distress to Plaintiff
WILSON and any other person in her position. Plaintiff WILSON did in fact suffer severe or
extreme emotional distress that was actually and proximately caused by Defendants racially-

motivated conduct as alleged above.
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250.Defendants’ conduct, as alleged more specifically above, directed at Plaintiff SMITH
similarly categorically constitutes extreme and outrageous behavior because no civilized society can
tolerate a person being discriminated against, harassed, and retaliated against for his affiliation with
and defense of an African-American woman. Defendants acted with the intention of causing such
emotional distress to Plaintiff SMITH and there can be no contrary argument as to their motivation;
it is clear and obvious that subjecting Plaintiff SMITH to such racially-motivated conduct would
cause such emotional distress. Plaintiff SMITH did in fact suffer severe or extreme emotional
distress that was actually and proximately caused by Defendants’ racially-motivated conduct as

alleged above.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request judgment against Defendants, and each of them, for the
following:
1. For compensatory damages, including, but not limited to, lost wages and non-economic
damages, including pain and suffering, in an amount accérding to proof;
2. For punitive damages or other penalties, as allowed under applicable law;

For injunctive and/or declaratory relief, as allowed under applicable law

(U8]

4. Reasonable costs and attorneys’ fees incurred, as allowed under applicable law,
including but not limited to, CCP § 1021.5, CA Gov’t Code § 12965(b), and 42 U.S.C.
§ 1988;

5. For prejudgment interest on all amounts claimed pursuant to CA Civil Code §§ 3287
and/or 3288; and

6. For such other and further relief as this Court may deem just and proper.

Dated: October 22, 2019 GOYETTE & ASSOCIATES, INC.
A Professionpl C01p01at1

"mjwt/

: Goyel
Attorney for P ntlffs
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