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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 

 
JARI MCPHERSON, 
JERALD SAMS, and  
DANIEL MARTINEZ, 

§ 
§ 
§ 

 

Plaintiffs, § 

Vs. § No. 1:20cv1223-DAE 

 §  
TEXAS DEPARTMENT OF §  
PUBLIC SAFETY, and Director 
Steven C. McCraw, in his official 
capacity, 

§ 
§ 
§ 

Jury Requested 

Defendants. §  

 

SECOND AMENDED COMPLAINT 

 

NATURE OF THE ACTION 

 

1. Named Plaintiffs, Jari McPherson, Jerald Sams, and Daniel Martinez bring this action 

against Defendant TEXAS DEPARTMENT OF PUBLIC SAFETY (“TxDPS”) under Title VII of the 

Civil Rights Act of 1964, as amended, 42 U. S. C. § 2000e et seq. (“Title VII”) for unlawful 

discriminatory and retaliatory employment practices.  Plaintiff Martinez brings his ADA claims only 

against DPS Director Steven C. McCraw, in his official capacity, (“Director”) under the Americans 

with Disabilities Act, as amended (“ADAAA”), 42 U.S.C. § 12101 et seq. under the Ex parte Young 

theory, and Martinez limits the ADA relief sought to only prospective injunctive relief, attorney’s 

fees, litigation expenses, and costs.   

2. Plaintiffs were variously employed at TxDPS in various locations including Austin, El 

Paso, and Temple, Texas, at various times since January 2015. TxDPS subjected Plaintiffs to unlawful 

discriminatory employment practices because of their race/national origin (African American or 

Hispanic) or in retaliation for their protected activities opposing discrimination in the workplace including 

but not limited to disparate treatment in the terms and conditions of employment, failure to promote, 
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pervasive hostile work environments, all in violation of the Civil Rights Act of 1964, as amended 

(Title VII).  

3. TxDPS’s discriminatory/retaliatory adverse actions against the Plaintiffs include, but are 

not limited to disparately denying Plaintiffs the following: promotions, training, job assignments 

applied for, protection from harassment and discrimination, equal access to fair and equitable 

scheduling of work and time off, fair acknowledgement and recognition of superior performance, fair 

and equitable compensation among other terms, conditions, and/or privileges of employment, all in 

violation of the Civil Rights Act of 1964, as amended (Title VII).1 

JURISDICTION and VENUE 

 

4. This Court has jurisdiction over this matter pursuant to 28 U. S. C. §1331 (Federal 

Question) and 28 U. S. C. §1343 (Civil Rights) for the claims brought under the Civil Rights Act of 

1964, as amended, and 42 U.S.C. § 2000e-5(f)(3), which is incorporated into the ADAAA at 42 

U.S.C. § 12117(a). 

5. Declaratory relief is authorized pursuant to 28 U. S. C. §§2201 and 2202. 

6. Venue is proper in this Court because Defendant’s headquarters is located within its 

District, conducts business in its District and most of the discriminatory employment practices 

hereafter alleged to be unlawful were committed within the jurisdiction of this District, therefore, 

venue is proper in this Court, 28 U.S.C. §1391(b) and (c). 

7. All conditions precedent have been exhausted and/or performed prior to the filing of the 

Title VII claims: 1) Plaintiffs raised the issues of race discrimination and retaliation with the U.S. 

Equal Employment Opportunity Commission (“EEOC”), within 300 days of the date of the 

 
1 Martinez’s ADA claims also include denial of promotions and disparate harassment and hostile work 

environment for discriminatory and/or retaliatory reasons due to his disability and/or complaints regarding 

Martinez’s protected activities opposing disability discrimination; all as plead under Ex Parte Young, against 

Director McCraw, in his official capacity, seeking only prospective injunctive relief, attorney’s fees, 

litigation expenses, and costs. 
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adverse employment actions complained of herein; a federal notice of right to sue letter was 

received by the Plaintiffs McPherson and Sams, from the DOJ on September 17, 2020 and 

therefore this complaint was timely filed. Daniels filed his intake questionnaire with the EEOC on 

September 15, 2021 and received his right to sue letter dated April 26, 2022 and therefore 

Martinez’s complaint was timely filed. See Exhibits A, B, and C which contain copies of the 

charges (intake questionnaire) and right to sue letters received by Plaintiffs Sams, McPherson, and 

Martinez, respectively. 

PARTIES 

 

8. Plaintiff McPherson (PM) is a citizen of the United States and the State of Texas and 

resides in Bell County, Texas. McPherson may be contacted through his attorney of record in this 

cause. 

9. Plaintiff Sams (JS) is a citizen of the United States and the State of Texas and resides 

in Travis County, Texas. Sams may be contacted through his attorney of record in this cause. 

10. Plaintiff Daniel Martinez (PDM) is a citizen of the United States and the State of Texas 

and resides in Travis County, Texas. Martinez may be contacted through his attorney of record in 

this cause. 

11. Defendant Texas Department of Public Safety (TxDPS) is a state agency and may be 

contacted through its attorney of record in this cause. 

12. Defendant Director Steven C. McCraw, in his official capacity, is top administrative 

representative of a state agency and may be contacted through TxDPS’s attorney of record in this 

cause. 

FACTUAL ALLEGATIONS 

Plaintiff McPherson 

 

13. Plaintiff McPherson (PM) has served as a commissioned officer with the TxDPS for 
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more than 20 years. During said period of public service, PM has always achieved a “meets 

expectations” or above rating on each of his annual job performance evaluations and has received 

special recognition for his work on numerous occasions. 

14. In May of 2018, PM was removed from Regulatory Services Division (RSD) of the 

TxDPS located in Austin, Texas and placed in the Criminal Investigation Division (CID). PM was 

assigned to the CID’s Temple location. At that time, PM was driving a TxDPS vehicle assigned to 

PM by TxDPS at PM’s request since 2012. 

15. While at Temple CID, PM was the only African American in his unit and was subject 

to numerous instances of outrageous and abusive treatment by TxDPS command because of his race. 

16. In October 2018 PM received a verbal warning from his Lieutenant (Lt.), supervisor, for 

allegedly leaving his duty station without informing his Lt. although his Lt. had previously 

authorized him to do so. 

17. PM’s similarly situated White co-workers engaged in the same and or similar behavior 

yet were not subject to receiving verbal warnings for same. 

18. PM’s supervisors (including PM’s Captain) later elevated said “verbal warning” to a 

Written warning and later to the more severe form of disciplinary treatment, i.e. issuance of a C-1, 

which remains in PM’s personnel file for the duration of his career and which negatively impacts 

PM’s opportunity for acquiring career enhancing assignments and promotions. 

19. During October-November 2018, PM was issued a “written counseling” for not carrying 

out a procedure that he had not received training on and therefore had not previously been made aware 

that such a procedure was required. 

20. In November 2018, a White co-worker told PM that PM’s supervisor told the co- worker 

to install a tracking device on PM’s assigned TxDPS’s vehicle and specifically to not install said 

tracking device on the vehicles of PM’s similarly situated White co-worker vehicles. 
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21. On or about November-December 2018, PM requested of his Lt. permission for PM to 

grow facial hair on PM’s face as is the custom of CID Special Agents such as PM who worked 

undercover in environments frequented by criminal elements. PM’s Lt. denied PM’s request to grow 

facial hair on his face for said purposes. This denial of PM’s request resulted in exposing PM to 

greater danger as he worked his CID assignments. PM’s similarly situated White co-workers were 

not denied the ability to grow facial hair while under cover and were able to and did grow and wear 

facial hair while working their CID assignments. 

22. During 2018-2019, PM’s supervisors (including PM’s Captain) disparately, overly, and 

unfairly scrutinized and criticized PM’s written reports. Said criticisms were not factually, 

linguistically, or professionally supported. PM’s similarly situated White co-workers were not 

treated the same as PM in this regard. For example, on one occasion PM submitted a report that 

included similar contents and form to a report submitted by one of PM’s similarly situated White 

co-workers, yet the White co-worker’s report did not draw the same negative response from the 

Captain.  

23. At least four (4) White co-workers that worked at Temple CID with PM informed PM 

that they observed that PM was being treated less favorably than his similarly situated White co-

workers under the same or similar circumstances because he was “Black”. PM was also told by a 

black female DPS employee that PM’s White male Captain displayed racist attitudes and 

disparaging conduct toward her. 

24. During 2018-2019, PM’s White similarly situated co-workers were routinely 

encouraged and backed by their supervisors to apply for promotions. PM’s supervisors never 

encouraged or backed PM to apply for a promotion. PM’s similarly situated White co-workers were 

treated more favorably by their supervisors than PM was treated by the same supervisors in matters, 

including but not limited to, promotions. 
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25. PM complained to his supervisors and other higher level command staff at TEMPLE 

CID, that since PM had arrived at that work location, PM had been subjected to unfair racial 

discrimination. However, PM’s supervisors and management representatives did nothing to correct 

that reported discriminatory mistreatment from PM’s supervisors. 

26. On or about October 2019, PM filed a five (5) page written EEOC Complaint with 

TxDPS’s OIG about the above enumerated incidents of unlawful discrimination and harassment 

based on PM’s race. It took the TxDPS approximately five (5) months to investigate PM’s complaint 

and finally on March 6, 2020 provided the results of its investigation which did not sustain any of 

PM’s well-founded and factually supported complaints. 

27. PM found the Temple CID command and environment so “Racially Hostile” that it was 

intolerable and even interfered with his ability to perform his duties as a sworn law enforcement 

officer. On or about September 2019, PM requested a transfer out of Temple CID to Austin CID. 

28. On or about the first week of October 2019, PM transferred from Temple CID to Austin 

CID. 

29. Austin CID’s Command was aware of the EEOC Complaint PM filed against Temple 

CID Command. 

30. Shortly after PDM arrived, his direct supervisor, Capt. Koenig, and others talked to 

PDM about PM’s complaints of race discrimination in Temple cautioning PDM to beware of PM 

and placing PM in a negative light because of PM’s complaints of race discrimination in Temple, 

telling PDM that PM’s complaints were [b.s.] because PM was merely being held accountable, and 

also to keep an extra close eye on PM.  

31. PDM specifically told Capt. Koenig, PDM’s direct supervisor, that PDM would not be 

treating PM any differently that he would treat his other employees. 

32. PDM observed Capt. Koenig showing displeasure at PDM’s response to Capt. Koenig’s 
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instruction regarding PM. 

33. On or about January 24, 2020, Captain Koenig of Austin CID called PM to a meeting 

with him and PM’s Lt. (supervisor). At said meeting Captain Koenig asked PM if PM felt that his 

Lt. was treating him differently because PM is Black. Since PM’s transfer to Austin CID, Captain 

Koenig was consistently and unjustifiably critical of PM and treated PM in a disparaging and less 

favorable manner than the way Captain Koenig treated PM’s similarly situated White co-workers. 

34. During the period December 2019-March 2020, PM was routinely discussed in a 

negative and denigrating manner by Austin CID command to and with PM’s similarly situated White 

co-workers. 

35. Upon transfer to Austin CID, PM asked Austin CID Command to be placed on 7C2 

Counter Surveillance Unit (A Career Enhancing Assignment). PM was denied said request by the 

Austin CID Command for the stated reason that PM was new to Austin CID and therefore needed 

to go to 7C1 to get experience investigating issues occurring in Austin and that there were no 

vacancies in 7C2. However, there was a vacancy when PM arrived and then just a couple of months 

later, Austin CID Command assigned a new white Special Agent (“SA”) with no investigative 

experience as a SA and no counter surveillance experience as a SA to 7C2 instead of assigning the 

new SA to 7C1 and assigning PM to 7C2.  The new White SA was substantially less experienced 

and less qualified than PM and his assignment to 7C2 violated the reason that PM was not placed 

on 7C2. There were no African Americans on the Austin CID 7C2 Counter Surveillance Unit at that 

time. 

36. Austin CID Command placed PM on the 7C1 Investigative Unit. 7C1 was a segregated 

unit as it consisted only of persons of color and one immigrant. The Unit’s Lt. at the time was, 

Plaintiff Martinez (“PDM”), Hispanic. Austin CID unit 7C3 consisted of no black Special Agents. 

Austin CID Command knowingly and intentionally created, fostered, encouraged, and maintained a 
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racially hostile, harassing, offensive, and segregated work environment. 

37. PM’s unit 7C1, the unit consisting of all minorities was given the more difficult and 

onerous tasks, work, and assignments and given less days off than units 7C2 and 7C3. 

38. To reiterate, Units 7C2 and 7C3 did not have any African Americans on them at that 

time.  

39. After PM was placed on 7C1, Austin CID Command place two more black employees 

on Unit 7C1, increasing the number of black SA’s to 5 and one immigrant 

40. Unit 7C1 was also assigned to do Units 7C2’s and 7C3’s work.  

41. Austin CID Command knowingly, intentionally, repeatedly segregated and treated the 

all-minority unit 7C1 less favorably than their similarly situated co-workers in units 7C2 and 7C3, 

who were outside of PM’s and 7C1’s protected classes. 

42. During the first half of June 2020, the Hispanic Lt. supervisor over Unit 7C1, PDM, of 

the all-minority unit 7C1 made both verbal and written complaints of race and national origin 

discrimination regarding the way that unit 7C1 was being disparately mistreated by Austin CID 

Command; as described above. 

43. At least two other black SA’s in 7C1 had also made complaints of race discrimination 

to Austin CID Command prior to PDM’s complaints. 

44. Upon information and belief, DPS did not conduct investigations of these complaints of 

discrimination until two years later; which is when plaintiffs were first interviewed about their 

complaints from the first half of 2020. 

45. A White male Lt. supervising the completely non-black 7C2 circulated racially 

offensive pictures on his work phone to co-workers during work hours of: 1) himself with a “Hitler 

Mustache”, and 2) one with a White co-worker visibly wearing black socks with the attached 

comment, “Black Socks Matter”, mocking the “Black Lives Matter” movement that was at that time 
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directly involved in the George Floyd protests going on around the Capitol building.  

46. Shortly after PDM submitted his written complaint of race discrimination on June 10, 

2020, Austin CID Command finally transferred PM to 7C2 to perform counter surveillance work.  

However, instead of switching employees between 7C2 and 7C1 so that PDM and 7C1 were not 

shorthanded, Austin CID Command moved the white employee from 7C2 to 7C3.  This move 

maintained the absence of non-minorities on 7C1. 

47. This racially offensive and hostile work environment was not addressed, restricted, nor 

rectified, and instead has been effectively cultivated, encouraged, and maintained by the TxDPS 

Austin CID. 

48. Upon PM’s transfer from Temple CID back to Austin CID, PM was still assigned and in 

possession of a TxDPS vehicle that he was given an exception to possess and drive since 2012. 

49. Upon PM’s transfer from Temple CID to Austin CID on or about October 1, 2019, Austin 

CID Command knew that PM lived a couple of miles outside of the 50-mile policy limit, yet Austin 

CID Command allowed PM to continue to drive his assigned TxDPS vehicle for several months 

without issue either to and from his home or by parking it at a secured location within the 50-mile 

limit, but much closer to his home. 

50. Then at some point in late 2019 or early 2020, Austin CID Command in January 2020 

took away PM’s ability to drive the assigned state vehicle at all, both from his home or from a 

secured location within the 50-mile limit.  This move by Austin CID Command was a disparate 

application of the written policy from what was allowed by the plain language of the policy and 

disparate as to the way in which White similarly situated co-workers were allowed to operate their 

assigned vehicles outside the minimum travel distance under the same or similar circumstances or 

were provided exceptions to the policy for pretextual and/or fabricated circumstances.   

51. Austin CID Command gave PM an ultimatum to either agree to transfer back to Temple 
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under the Captain that PM had filed a complaint of race discrimination against or drive his personal 

vehicle from Killeen to Austin and back.  The transfer back option was made with the assurance that 

the two-year moratorium on transfers following a transfer would be waived if PM took that option. 

DPS has still not provided an explanation for why it was willing to provide an exception to the two-

year commitment policy proscription from transferring but not able to waive the 50-mile limitation 

by only 2 miles.2 

52. This disparate treatment resulted in the following harms to PM: loss of pay through the 

loss of compensable travel time, increased fuel expenses and wear and tear on PM’s private vehicle 

instead of the state assigned vehicle, and humiliation at being denied benefits that the White 

employees and employees that had not complained of discrimination had not experienced. 

53. At some point during the George Floyd protests, while still under PDM’s supervision, 

Chief Ruocco gave PM permission to use his state assigned vehicle to travel to Austin and back 

from a secured parking location closer to PM’s home.   

54. However, after PM was moved to 7C2, which was after PDM’s written complaint of 

discrimination, Austin CID Command took away PM’s ability to drive his assigned vehicle to the 

secured parking.  This removal of PM’s use of the state assigned vehicle was under Lt. Hansen and 

Capt. Koenig.  PM was told by DPS management that Asst. Chief Goodwin reversed his supervisor’s 

approval of PM driving his vehicle in certain emergency circumstances, saying that his supervisor, 

Chief Ruocco, misspoke. 

55. Asst. Chief Goodwin was aware of PM’s prior complaint of race discrimination and 

 
2 Later, PDM was denied a transfer back to El Paso for the reason that DPS was not willing to waive the two-

year commitment policy for PDM, again with no explanation for why Austin CID Command was willing to 

waive the two-year commitment policy for PM but not PDM, especially when PDM had legitimate 

disability-based reasons for PDM’s hardship request to transfer back to El Paso while PM’s reasons for 

transfer back to Temple would have only been economic in nature (though it should be mentioned that PM 

never requested transfer back to Temple; with that idea coming from Austin CID Command). 
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PDM’s complaint of race discrimination prior to denying Chief Ruocco’s approval of PM using his 

state-assigned vehicle shortly after PDM’s complaint of race discrimination against Capt. Koenig. 

56. Two years later, after DPS filed a motion to dismiss, DPS began trying to disparately 

and inappropriately enforce a policy provision that did not actually apply to PM that Austin CID 

Command misrepresented required PM to relocate his residence to within the 50-mile limit. 

57. There are multiple similarly situated White region 7 co-workers of PM that were treated 

more favorably than PM because of their race or the fact that they did not engage in protected 

activities opposing discrimination in the workplace because they are allowed to drive their state 

assigned vehicles even though they do not reside within the distance limit and in fact pretextually 

comply with the distance limit by reporting a false address as their actual residence, when they both 

maintain a permanent residence and do not comply with the other components of the policy.  

58. TxDPS Region 7 has knowingly, intentionally and with racial or retaliatory animus have 

and continue to deprive PM of benefits, assignments, acknowledgement, compensation, terms, 

conditions, and privileges of his employment with TxDPS because of PM’s race – African 

American, or because of PM’s protected activities opposing TxDPS’s discriminatory mistreatment 

of PM and other minority employees. 

59. Possession and use of a TxDPS vehicle would afford PM, as does his similarly situated 

White co-workers approximately two (2) hours of paid overtime per day. PM is denied the privilege, 

opportunity and benefit of possession and use of said TxDPS vehicle not due to Region 7’s “50-mile 

radius” policy but because he is African American and/or because of his protected activities. As a 

result, PM has a monthly loss of earnings of approximately $1,500.00 or more on that issue alone. 

FACTUAL ALLEGATIONS 

Plaintiff Sams 

 

60. Plaintiff Sams (JS) has served as a commissioned officer with the TxDPS for more than 
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26 years. During said period of public service, JS has always achieved a “meets expectations” or 

above rating on each of his annual job performance evaluations and has also received special 

recognition for his work on numerous occasions. 

61. On or about October 2017, while assigned and working in the TxDPS Mounted Patrol 

Unit JS was falsely accused of making questionable leadership decisions by over working the White 

officers within the Mounted Patrol unit.  

62. JS at that time was a corporal and had no supervisory authority over any Troopers at all.  

63. Following that allegation, JS was demoted by Highway Patrol Chief Ron Joy, a White 

male. 

64. During the period 2017 to 2020, JS consistently sought written/evidentiary justification 

for being subjected to said demotion and was never provided any explanation or justification since 

JS started asking to the present date. 

65. During the period 2014-2017, JS developed the written manual for operational 

procedures for the TxDPS Mounted Unit. The TxDPS adopted and implemented said Manual. 

66. On or about September 2018, Lt. David Adkins (White male) of the TxDPS Office of 

Inspector General (OIG) accused JS of attempting to turn the TxDPS Mounted Unit into a “Buffalo 

Soldiers Unit.”  

67. JS denied such an allegation. 

68. Lt. Adkins has produced no evidence to support his allegation against JS that JS was 

attempting to turn the TxDPS Mounted Unit into a “Buffalo Soldiers Unit.”  

69. JS found the series of unlawful discriminatory actions by TxDPS, beginning in 2017 

(with his demotion), to include but not be limited to the unsupported allegation of attempting to turn 

the TxDPS Mounted Unit into a “Buffalo Soldiers Unit” by Lt. Adkins, racially offensive, harassing, 

and creating a hostile work environment. 
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70. On or about November 2017, Joe Ortiz, Commander of TxDPS region 7, told JS, “can’t 

you see what the perception is with all of these African Americans that are on the Mounted Unit”. 

71. On or about July 2018, Jeremiah Richards, Captain over the TxDPS Mounted Unit took a 

picture of JS while JS was trimming a horse’s hooves. 

72. Captain Richards texted that photo to his friend. Captain Richards then read out his 

friend’s response, stating while laughing, “I have never seen a black man doing that before.”  

73. JS was offended by Captain Richards’s statement and behavior as racially derogatory, 

belittling, hostile, and offensive. 

74. On or about October 2018, JS filed a complaint against Captain Richards with the 

TxDPS OIG for racial discrimination. 

75. On or about January 15, 2020, approximately fifteen (15) months after JS filed his 

complaint of discrimination, the TxDPS OIG provided a written response pertaining to said 

complaint sustaining JS’s complaint of racial discrimination against Captain Richards. 

76. On or about July 2018, Captain Richards announced that the TxDPS will soon post for 

filling a permanent Sergeant supervisory position for the TxDPS’s Mounted Unit. Said position was 

posted in September 2018. 

77. JS applied for that Sergeant position and was not selected.  

78. A lesser experienced White male with less seniority and less qualifications was selected 

for that Sergeant position. JS was denied said position because of his race, African American and 

out of retaliation for opposing Captain Richards racially disparaging comments and actions against 

JS while he was cleaning a horse’s hooves.  

79. Captain Richards at all times material hereto was supervisor over the TxDPS’s Mounted 

Unit. 

80. On or about October 2018, JS filed another complaint against Captain Richards for race 
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discrimination with the TxDPS OIG for improperly interfering with JS’s application for promotion to 

the posted Sergeant position over the TxDPS’s Mounted Unit, as referenced above. 

81. On or about March 17, 2020, the OIG issued its finding and decision not sustaining JS’s 

complaints of race discrimination and retaliation against Captain Richards stating in part “The 

information obtained failed to reveal misconduct by Captain Richards. However, the investigation 

identified the potential for improvement that will be addressed through training”.  

82. Captain Richards intentionally interfered with and obstructed JS from being selected for 

said promotion into the position of Sergeant for the TxDPS’s Mounted Unit. Captain Richards 

intentionally engaged in said unlawful discriminatory conduct because of JS’s race, African 

American and/or in retaliation for JS’s engaging in protected activity (complaining against Captain 

Richards racially discriminatory conduct). 

83. On or about July 2019, said Sergeant position for TxDPS Mounted Unit was posted 

again. This time TxDPS prohibited applications for promotion into said position and instead allowed 

only transfers without any legitimate work-related reason for that restriction.  

84. That second Sergeant position was also filled by a person outside of JS’s protected 

class.  

85. The selected person was less experienced and less qualified than JS as that selected 

person had no experience with horses or the Mounted Unit.  

86. TxDPS disparately and intentionally denied/prevented JS from any possibility of being 

promoted into said position for reasons of JS’s race and/or retaliation for JS’s protected activities. 

87. During the period of the second posting of the Sergeant position, JS requested through 

Captain Rodriguez, supervisor over the TxDPS Mounted Unit, that JS be allowed to apply for said 

position.  

88. TxDPS denied JS’s request without any legitimate work-related reason being provided.  
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89. JS was again denied promotion into the Sergeant position within TxDPS’s Mounted 

Unit for reasons of his race and/or in retaliation for engaging in protected activity. 

FACTUAL ALLEGATIONS 

Plaintiff Martinez 

 

90. Plaintiff Martinez (PDM) has served as a commissioned officer with the TxDPS for 

more than 15 years; most recently as a Lieutenant for the last six-plus years. During said period of 

public service, PDM has always achieved a “exceeds expectations” or above rating on each of his 

annual job performance evaluations (some of which he had to appeal/grieve after his complaints of 

discrimination). 

91. Despite PDM’s outstanding work for TxDPS, TxDPS has never recognized PDM for 

that outstanding work. 

92. PDM is a Hispanic male. 

93. Prior to transferring to Austin, PDM received a C1 (disciplinary document that resides 

permanently in the employee’s personnel file) for a circumstance that PDM had complained of 

disparate treatment between him and Lt. Brett Varvel (White) in a decision made by Capt. Heather 

Krueger. 

94. Shortly after PDM arrived, his direct supervisor, Capt. Koenig, and others talked to 

PDM about PM’s complaints of race discrimination in Temple cautioning PDM to beware of PM 

and placing PM in a negative light because of PM’s complaints of race discrimination in Temple, 

telling PDM that PM’s complaints were [b.s.] because PM was merely being held accountable, and 

also to keep an extra close eye on PM.  

95. PDM specifically told Capt. Koenig, PDM’s direct supervisor, that PDM would not be 

treating PM any differently that he would treat his other employees. 

96. PDM observed Capt. Koenig showing displeasure at PDM’s response to Capt. Koenig’s 
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instruction regarding PM. 

97. This made PDM uncomfortable regarding Capt. Koenig’s and the other employees’ 

motivations for making these negative statements about PM and PM’s complaints of race 

discrimination. 

98. Also shortly after PDM arrived, his direct supervisor, Capt. Koenig, directed PDM to 

enforce the 50-mile drive distance limit policy on PM. After confirming that Capt. Koenig already 

knew and had known that PM lived a couple of miles over the 50-mile limit, PDM asked Capt. 

Koenig why he had allowed PM to drive to Austin and back during the couple of weeks before PDM 

arrived.  Capt. Koenig did not provide an explanation for the apparent exception to the policy for 

PM. As a result, PDM maintained the status quo that Capt. Koenig had established with PM 

continuing to drive his state assigned vehicle back and forth from Temple to Austin. This continued 

until PDM was able to arrange for PM to park in a secure location within the 50-mile distance limit 

closer to PM’s home. 

99. PDM also has physical and psychological disabilities3 that his employer was made 

aware of by PDM communicating that information in writing to members of his chain of command 

and also verbally via conversations with his Captain and Major no later than November 2019.  

100. PDM collapsed while off duty due to his back injury from his military service in 

November 2019 and PDM required several weeks of leave to recuperate, which he was provided.   

 
3 To include an 80% disability impairment rating with physical limitations to PDM’s ankle, clavicle, hearing, 

and back; all of which affect PDM’s major life activities of ability to walk, sit, stand, sleep, driving for an 

extended period of time. PDM also has a 70% disability impairment rating for his psychological disability of 

PTSD which affects PDM’s major life activities of reduced work reliability and productivity on occasion due 

to the following symptoms: flattened affect; circumstantial, circumlocutory, or stereotyped speech; panic 

attacks more than once a week; difficulty in understanding complex commands; impairment of short – and 

long-term memory (e.g., retention of only highly learned material, forgetting to complete tasks); impaired 

judgment; impaired abstract thinking; disturbances of motivation and mood; difficulty in establishing and 

maintaining effective work and social relationships. 
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101. During that extended leave, PDM’s supervisor, Capt. Koenig never checked in on how 

PDM was doing or recuperating. 

102. Capt. Koenig also never met with or discussed any potential accommodations with 

PDM, much less reasonable accommodations. 

103. PDM did have conversations with Maj. Ortiz regarding a desk that would allow PDM 

to variably stand and sit to accommodate his disabilities. 

104. After PDM transferred to Austin from El Paso, PDM witnessed racially and national 

origin discriminatory treatment of himself and his subordinate employees under PSM’s supervision, 

unit 7C1, by his white supervisor, Capt. Koenig, who treated the White-majority similarly situated 

units, 7C2 and 7C3, disparately better in multiple and consistent respects.   

105. For example, Capt. Koenig would assign disparately heavier/larger workloads, shifts, 

conditions, shifts, and timing to 7C1 (e.g., more consecutive workdays, work that was peculiar to 

7C2 and 7C3, and holiday work schedules) and this occurred through-out Capt. Koenig’s 

supervision over these three squads; sometimes more than others, but without resolving the racial or 

retaliatory disparities. 

106. No work-related reasons were ever given to explain why Capt. Koenig had assigned five 

black SA’s and one immigrant SA to 7C1 while 7C2 and 7C3 both had no blacks and no immigrants 

on them.  

107. PDM complained verbally to Capt. Koenig of racially disparate treatment of his 7C1 

squad compared to the other two squads in early June 2020. 

108. PDM was aware at that time at least two other black SA’s, Alonzo and Livingston, had 

already complained of racially disparate mistreatment under Capt. Koenig to Capt. Koenig and 

others but nothing had been done to address, investigate, or rectify those racially disparate 
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mistreatments. 

109. When Capt. Koenig failed to follow-up with PDM regarding PDM’s verbal complaint 

of racial discrimination, PDM submitted a formal notice of complaint of racial discrimination to 

TxDPS recounting a general description of PDM’s observations on June 10, 2020, but indicating 

that there were other examples of the racially disparate mistreatment. 

110. PDM had specifically mentioned to Haddox when he initially complained that PDM 

was concerned with retaliation for reporting race discrimination on Capt. Koenig.  Haddox told PDM 

that he had nothing to worry about.  Haddox told PDM that he would contact him to schedule an 

interview, however, Haddox never reached out again.  PDM tried to reach Haddox several times 

after that in June, July, and August, attempting to pursue his complaint of race discrimination against 

him and his 7C1 squad by Capt. Koenig, but Haddox did not respond. Therefore the additional 

examples were never documented, investigated, or rectified. 

111. PDM was not contacted by anyone within DPS’s management to interview him about 

his complaint of race discrimination as part of an investigation or otherwise until after DPS filed a 

motion to dismiss his complaint in federal court in 2022. 

112. PDM did not observe any appreciable changes to the racially disparate mistreatment of 

him and his squad by Capt. Koenig or the other Lts. and squads from the time of PDM’s written 

complaint through to the time that Capt. Koenig retired in May 2021.  Additionally, Capt. Koenig 

did not acknowledge or award the outstanding performance of PDM or PDM’s subordinates on 7C1 

at any time prior to his retire. This would include PDM’s lifesaving work with SA Murphy (black) 

that was nominated for the life-saving award in December 2020 and Capt. Koenig did nothing 

promote or advocate that PDM and SA Murphy receive this award, even though Capt. Koenig did 
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not retire for another five months, in May 2021.4  

113. In fact, the harassment from the other squads and Lts. continued unabated and on 

occasion in front of Capt. Koenig and Capt. Koenig would not step in or comment that the 

harassment of 7C1 by 7C2 and 7C3 was inappropriate, in violation of policy, or should be stopped. 

114. PDM held out hope that his complaints and the complaints of the other black SA’s on 

7C1 regarding the race discrimination they were experiencing and reporting would be addressed – 

especially in light of the obvious racial tension occurring in their workplace and assignments with 

the George Floyd protests (referred to as “riots” by DPS management representatives) that were 

directly calling out racially disparate experiences within the population of citizens from law 

enforcement units in Austin and across the state and country.  

115. However, weeks turned into months with no response or relief from the disparate 

mistreatment of 7C1 compared with the other squads under Capt. Koenig. 

116. This absence of response from both Capt. Koenig and DPS’s EEO representative, 

Nathanael Haddox, left PDM with the distinct impression that he had no choice but to deal with the 

discrimination and harassment on an ongoing pervasive basis and that it appeared that there would 

be no relief.  

117. PDM’s concern for retaliation came from Capt. Koenig’s negative statements about 

PM’s prior complaints of race discrimination, Capt. Koenig’s directives to treat PM differently and 

more harshly than PDM’s other subordinates after commenting negatively about PM’s complaints 

of race discrimination, Capt. Koenig’s disparate mistreatment of PM regarding his vehicle usage, 

Capt. Koenig’s displeasure at hearing from PDM’s statement that he would not treat PM differently 

 
4 It should be noted that that PM and JS filed suit on December 15, 2020 which is a significant protected 

activity in this case. 

Case 1:20-cv-01223-DAE   Document 46   Filed 11/21/22   Page 19 of 61



 

 
20 

from the other employees, PDM would hear the other Lts. refer to PDM similarly to the way in 

which PM was degrading as being one who will complain about everything to EEO and therefore 

was not to be trusted, and Capt. Koenig’s refusals to change or stop the racially disparate treatment, 

among other observations by PDM. 

118. PDM also was negatively impacted by the racially motivated harassment contained 

within the Hitler and Black Socks Matter photos sent on work texts with Capt. Koenig copied on the 

texts and although PDM requested that such texts stop and that the texts be restricted to professional 

communications, Capt. Koenig said nothing and the unprofessional texts continued. 

119. PDM observed that not only did Capt. Koenig not follow up with PDM to address the 

disparities in the work assignments and scheduling for which Capt. Koenig admitted and 

apologized,5 although he denied the racial motivation, Capt. Koenig began to shun PDM by 

noticeably reducing his conversations and interactions with PDM. 

120. On one occasion, shortly after PDM filed his complaint of race discrimination, PDM 

met with Capt. Koenig and Maj. Ortiz.  PDM observed that Capt. Koenig was angry.  Maj. Ortiz 

stated to PDM that he wished that PDM had come to them first.  PDM told Maj. Ortiz that he had 

gone to Capt. Koenig before and that other employees had also complained to Capt. Koenig, but 

Capt. Koenig did nothing to address the complaints, so PDM felt he was required to complain to 

EEO, as per DPS policy as an observer and an Agent of Notice.  

121. In response to PDM’s statements to Maj. Ortiz, Capt. Koenig did not deny that PDM 

and other employees had complained to him before PDM filed his written complaint of race 

discrimination. Instead, Capt. Koenig tried to say that he was trying to fix the problems reported to 

 
5 Capt. Koenig went so far as to say that he observed that the disparate scheduling and assignments were 

affecting morale and that it needed to be fixed. 
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him, but PDM stated that there had been no fixes proposed or tried that changed the racially disparate 

schedules and assignments. 

122. Also after PDM submitted his written complaint, 7C2’s Lt. Hanson kept his distance 

from PDM and PDM noticed that 7C2’s SA’s had begun engaging in picking disputes and conflicts 

with 7C1 SA’s and PDM. 

123. A few weeks after PDM’s written complaint of race discrimination, PM was finally 

moved to 7C2 to do counter surveillance.  A White SA was moved off of 7C2 to make room for PM, 

however, that White SA was not moved to 7C1, but was instead moved to 7C3, resulting in the 

maintenance of the lack of non-minority non-immigrant on 7C1 and leaving 7C1 with less 

employees to do more work. 

124. PDM’s 7C1 was given the most work and was the most productive of the three squads 

under Capt. Koenig, with the most: investigations assigned, investigations opened, investigations 

closed, arrests made, reports written, and seizures made among other objective criteria measures 

documented by DPS in 2020 and 2021, through to when Capt. Koenig retired in May 2021. 

125. Capt. Koenig would protect his one White Lt., Chris Hanson, who was over 7C2 and 

helped Lt. Hanson get promoted to Capt. over PDM. 

126. Lt. Ramiro Saldivar (over 7C3) stated to PDM that Capt. Koenig did not want PDM to 

be working under him and that’s why Capt. Koenig put all the minority employees with C1 

disciplinary actions on 7C1.  

127. Efforts were made to block both PDM and PM from transferring to Austin CID in 

October 2019, even though both PDM and PM had a policy right to transfer to Austin. Capt. Koenig 

wanted a White Lt., Mark Berry, to take the spot that PDM took. 

128. PDM noticed that Capt. Koenig would reject PM’s reports for frequently that any other 
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employee under PDM even though PDM observed that SA Victor Bibiloni-Sambolin’s reports were 

much worse that PM’s (e.g., submitted later and with more grammatical errors). 

129. Lt. Saldivar also told PDM that he thought that Capt. Koenig was racist due to the way 

he treated minority employees compared to the White employees. Lt. Saldivar also told PDM that a 

former admin to Maj. Ortiz, Anna Lopez, told Lt. Saldivar that she thought that Capt. Koenig was 

racist by giving preference to Lt. Hanson.  Lopez worked for Maj. Ortiz until November 2019. 

130. One of the administrative assistants, Joanne Alvarez, told PDM that she thought that 

Capt. Koenig was racist.  Despite Alvarez being much more qualified and experienced, the position 

for the Major’s admin was given to the White admin, Amanda Savage. Capt. Koenig would harshly 

criticize Alvarez’s typing and speaking, but since Alvarez supported the Lts., PDM observed that 

she was very good at her job and that being originally from Puerto Rico, that she had a Puerto Rican 

accent, but not trouble communicating in English. 

131. Approximately two months after PDM submitted his written complaint of race 

discrimination, PDM started applying for a promotion to make Captain and get out from under Capt. 

Koenig and this discriminatory and retaliatory management situation. 

132. Despite PDM’s strong performance, despite the harassment and discrimination to which 

PDM was subjected, PDM was not selected for promotion to Captain in September 2020 while other 

less qualified, less experienced, and lower performing White and non-disabled employees that had 

not engaged in protected activities opposing discrimination in the workplace made the Captain’s 

promotion list.  This would include Lt. Hanson, who was selected for the Captain’s list even though 

his performance was lower as per the criteria measured and documented by DPS in what’s called: 

SPURS, a data base maintained by DPS. 

133. Asst. Chief Goodwin was the chair of this Captain promotion board and was aware of 
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PDM’s complaint of race discrimination against Capt. Koenig three months before as well as PDM’s 

complaint of discrimination against Capt. Krueger. 

134. On information and belief, the promotion process contains mostly, if not exclusively, 

subjective criteria with a decided absence of measurable objective criteria by which a panel of at 

least three management representatives choose and rank persons that are qualified and eligible for 

promotion to Captain.  Once on the “Captain’s List” the open Captain’s positions are filled from top 

to bottom until either the list is emptied or the List expires; after which a new list is created in the 

same fashion as before. 

135. Lt. Hanson made the list in September 2020 and did not promote by the time the list 

expired in 2021.  Lt. Hanson then made the Captain’s list again in November 2021, while PDM 

again, did not make the list even though PDM was still more experienced, qualified, and higher 

performing than Lt. Hanson, just like the year before and Lt. Hanson has still not engaged in 

protected activities like PDM and was still, of course, White and also non-disabled. 

136. Following PDM’s written complaint of race discrimination, PDM would be unfairly and 

disparately criticized compared with the other Lts. that had not engaged in protected activities 

opposing discrimination in the workplace by having his contributions, ideas, by Capt. Koenig and 

the other Lts. with disparaging comments like “new idea fairy”.  

137. When PDM was passed over for promotion in September 2020, PDM started looking 

for a way to remove himself from the discriminatory and retaliatory circumstances he was in under 

Capt. Koenig as it was impacting with PDM’s PTSD and his family members were also suffering 

from their own medical disabilities.  PDM’s request to transfer back to El Paso was referred to as a 

“hardship transfer”. 

138. As mentioned above, PDM’s request was denied in December 2020 even though his 
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hardship request to waive the two-year commitment policy before being allowed to transfer was 

documented with and supported by PDM’s and PDM’s family members’ documented medical 

disabilities and diagnoses.  This denial was in conflict with DPS’s willingness to waive the two-year 

commitment for PM even though he did not have any disabilities to support his claim for hardship. 

139. DPS admits that Capt. Krueger participated in denying PDM that hardship transfer back 

to El Paso without explanation for why PDM did not qualify for that hardship transfer, given his 

disability issues. Capt. Krueger’s effort to deny PDM that hardship transfer back to El Paso in 

December 2020 was due to PDM’s prior complaint of discrimination against Capt. Krueger, PDM’s 

complaint of discrimination against Capt. Koenig or in racial or national origin discrimination in 

preference for a white male person on the Lt’s. promotional list, Derek Pearson (who would have 

expired on the list had PDM transferred to back to El Paso). 

140. As an alternative, theory, though, Plaintiffs allege that as part of its retaliatory 

harassment of PM and PDM, DPS’s disparate willingness to waive the two-year commitment for 

PM and not for PDM were in furtherance of DPS’s retaliatory harassment and hostile work 

environment given the following for each of these two plaintiffs: 

• For PM: DPS’s willingness to waive the two-year commitment despite a lack of anything 

other than a financial burden to not be allowed to use his state-assigned vehicle, would 

have seen PM return to the reported racially discriminatory supervision of Capt. 

Schwartz and take PM away from his chosen career path at the Capitol, both of which 

DPS was aware that PM did not want, 

• For PDM: DPS’s contrary unwillingness to waive the two-year commitment for PDM to 

transfer back to El Paso would have seen PDM remain in Austin under the racially 

disparate and retaliatory supervision of Capt. Koenig and suffer psychologically and 

have his family members suffer psychologically, all of which DPS was aware of when 

PDM made a detailed written request for a hardship transfer back to El Paso. 

 

141. PDM was denied the hardship transfer back to El Paso on December 18, 2020 due to 

his race, national origin, disabilities, disabilities of his family members, and/or in retaliation for his 
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protected activities.  

142. Capt. Maurice Fischer over CID San Antonio told SA Jonathan Oduwole (black on 7C1) 

that Capt. Koenig retired in approximately May 2021 as a result of PDM’s complaint of race 

discrimination the year before in June 2020. 

143. Maj. Jennifer Baskerville (black) told PDM that Chief Goodwin (who chaired both 

promotional boards for Captain that denied PDM a place on the Captain’s promotion list) told her 

that she had to select Lt. Hanson off of the Captain’s list in 2021 just before the 2020 list was about 

to expire.  Maj. Baskerville did not select Lt. Hanson because she felt that he was not qualified for 

the position.  Maj. Baskerville told PDM that she wanted PDM for her Captain’s position and that 

he should reapply for the Captain’s promotional list. 

144. As stated above, Chief Goodwin again denied PDM access to the Captain’s promotional 

list in November 2021 despite being more qualified, experienced, and a higher performer than Lt. 

Hanson. 

145. Capt. Krueger, who PDM complained about discrimination when Capt. Krueger gave 

PDM a C1 permanent disciplinary action,6 also sat in on the promotional board for Captain in 

November 2021, with Chief Goodwin that denied PDM access to a spot on the Captain’s list. 

146. As asserted above, promotional Boards, like the one that denied PDM a spot on the 

Captain’s list in November 2021 are very subjective and missing any substantial amount of 

objectively measurable or comparable criteria to assess the non-discriminatory work-related reason 

for the decisions to promote one applicant and deny another. 

 
6 PDM also included factual allegations in his EEOC documentation establishing his complaint that Capt. 

Krueger treated PDM disparately compared with Lt. Bret Farvelle (white) when she gave PDM a C1 for 

disparate and unsupported reasons. Lt. Farvelle has since demoted to SA following a series of negative 

performance issues. 
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147. On information and belief Capt. Krueger participated and was instrumental in denying 

PDM a spot on the November 2021 Captain’s list. 

148. On information and belief, there is a two-part process to get on the promotional list – 1) 

submit an application and performance evaluations, and 2) sit for an interview that includes two core 

questions and three questions based upon the documents submitted.  There are no policy questions, 

no objective measures, and the questions can vary from one applicant to the next.  An additional 

critical part is that there is a box to check on the application if one has a C1 in their record, like 

PDM, regardless of how long ago that occurred. This is understood generally within DPS as a 

negative issue that will detract from promotional opportunities without objective measure. 

149. PDM was denied a promotion to Captain on November 15, 2021 due to his race, national 

origin, disabilities, and/or in retaliation for his protected activities. 

150. Following the completion of the two-year commitment in October 2021, PDM was 

eligible to transfer back to El Paso.  The first available Lt. position came open in approximately 

September 2022 and PDM put in for it.   

151. However, before, PDM was allowed to transfer, Capt. Krueger participated in 

reorganizing the CID unit there to that when PDM arrived, he would not be under her supervision.  

PDM did not ask for this, yet DPS participated in this unique action. 

FACTUAL ALLEGATIONS 

COUNT I 

 

VIOLATION of TITLE VII- RACE or NATIONAL ORIGIN DISCRIMINATION 

 

Plaintiffs Jari McPherson, Jerald Sams, and 

Daniel Martinez 

 

152. Plaintiffs reallege and incorporate by reference Paragraphs 1 through 151. 

153. At all relevant times, there was in effect a federal statute, the Civil Rights Act of 1964, as 
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amended, 42 U. S. C. § 2000e et seq., which provides: It shall be an unlawful employment practice 

for an employer- (1) to fail or refuse to hire or discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges of 

employment, because of such individual’s race, color, religion, sex or national origin.” 42 U. S. C. § 

2000e-2(a). 

154. Defendant was aware, or should have been aware, of Title VII and that it is illegal to 

treat an employee differently because of the employee’s race or national origin.7 

155. During Plaintiffs’ employment with Defendant, they were subjected to acts of racial 

and/or national origin discrimination by Defendant’s management representatives, employees, or 

supervisors. 

156. This illegal race and/or national origin discrimination created a disparate, hostile, and 

abusive work environment for Plaintiffs. 

157. Defendant’s conduct as described above constitutes a willful violation of Title VII. 

158. As a direct and proximate result of the unconstitutional and illegal acts of the Defendant, 

as alleged herein, Plaintiffs have sustained violations of their rights to a work in an environment free 

of unlawful racial and/or national origin discrimination. 

COUNT II 

 

VIOLATION of TITLE VII-UNLAWFUL RETALIATION 

 

Plaintiffs Jari McPherson, Jerald Sams, and 

Daniel Martinez 

 

159. Plaintiffs reallege and incorporate by reference Paragraphs 1-158. 

160. At all relevant times there was in effect a federal statute, the Civil Rights Act of 1964, as 

 
7 PM and JS are black and claim race discrimination.  PDM is Hispanic and claims race and/or national 

origin discrimination. 
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amended, 42 U. S. C. § 2000e-3(a) which provides, “It shall be an unlawful employment practice 

for an employer to discriminate against any of its employees….because he has opposed any practice 

made an unlawful employment practice by this subchapter, or because he has made a charge, 

testified, assisted, or participated in any manner in an investigation, proceeding or hearing under 

this subchapter.” 

161. Defendant was aware, or should have been aware, of Title VII and that it is illegal to 

treat an employee differently and or terminate an employee’s employment because of the 

employee’s race, national origin, and/or opposition discriminatory activity. 

162. Plaintiffs PM, JS, and PDM opposed the unlawful racially and/or national origin 

discriminatory conduct from Defendant verbally and in writing as described hereinabove. 

163. Defendant and its agents have retaliated against Plaintiffs for their active and expressed 

opposition, both verbally and in writing, to Defendant’s unlawful discriminatory employment 

practices as described hereinabove. 

164. Defendant’s retaliation against Plaintiffs in response to Plaintiffs’ protected activities 

include but is not limited to the following disparate and/or discriminatorily pretextual actions: 

demotions, denial of promotions, harassment, hostile work environment, disciplinary actions, poor 

performance evaluations, denial of career enhancing assignments/opportunities, denial of training, 

denial of the use of TxDPS vehicles, denial of overtime, and pretextual disciplinary actions against 

Plaintiffs, and creating and maintaining a racially and/or national origin offensive and hostile work 

environment for Plaintiffs. 

165. Defendant’s conduct as set forth above were willful, intentional, and or made in reckless 

disregard of Plaintiffs’ rights. 

166. Defendant’s adverse actions against Plaintiffs, as set forth above, is so harmful that it 

would dissuade a reasonable worker from engaging in protected activities. 
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167. Defendant’s conduct as described above constitutes a willful violation of Title VII. 

COUNT III 

 

VIOLATION of TITLE VII- HARASSMENT AND HOSTILE WORK ENVIRONMENT- 

RACIAL and/or NATIONAL ORIGIN DISCRIMINATION 

 

Plaintiffs Jari McPherson, Jerald Sams, and 

Daniel Martinez 

 

168. Plaintiffs reallege and incorporate by reference Paragraphs 1-167. 

169. At all relevant times there was in effect a federal statute, the Civil Rights Act of 1964 as 

amended, 42 U. S. C. § 2000e et seq., which provides: It shall be an unlawful employment practice 

for an employer- (1) to fail or refuse to hire or discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or privileges of 

employment, because of such individual’s race, color, religion, sex or national origin.” 42 U. S. C. § 

2000e-2(a). 

170. Plaintiffs, since on or about 2017 to present have been racially and/or national origin 

harassed by Defendant and or its agents as hereinabove described. 

171. The racial harassment has included but is not limited to racially and/or national origin 

demeaning, derogatory and discriminatory comments and conduct of an offensive and racial and/or 

national origin nature directed at Plaintiffs culminating in the creation of a racially and/or national 

origin discriminatory harassing and hostile work environment. 

172. The unlawful racially and/or national origin discriminatory actions of Defendant and its 

management representatives, employees, and supervisors were willful. 

173. The conduct of Defendant’s agents and employees racially and/or national origin 

harassing Plaintiffs as described hereinabove constitutes racial and/or national origin hostile work 

environment in violation of Title VII. 
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COUNT IV 

 

VIOLATION of TITLE VII-FAILURE TO PROMOTE 

RACE AND/OR NATIONAL ORIGIN DISCRIMINATION 

 

Plaintiffs Jerald Sams and Daniel Martinez 

 

174. Plaintiffs reallege and incorporate by reference Paragraphs 1-173. 

175. At all relevant times herein, Plaintiffs JS and PDM were employees and Defendant was 

their employer, covered by and within the meaning of § 701 of Title VII of the Civil Rights Act of 

1964, 42 U. S. C. §2000e. 

176. Plaintiff JS is an African American and Plaintiff PDM is Hispanic and therefore both 

are members of a protected group based on their race and/or national origin. 

177. Defendant subjected Plaintiffs to adverse employment decisions by refusing to promote 

them to positions for which they were fully qualified and had applied.   

178. Defendant instead hired, promoted, or placed on promotion lists persons that were 

substantially less experienced and less qualified than JS and PDM and not of JS’s and PDM’s 

protected racial and/or national origin protected groups. 

179. Defendant refused to promote both Plaintiff JS and PDM twice each, as described 

hereinabove.  

180. Defendant’s refusal to promote Plaintiffs was intentional and pretextual for racial and/or 

national origin discriminatory motives. 

COUNT V 

 

VIOLATION of TITLE VII-FAILURE TO PROMOTE RETALIATION 

 

Plaintiffs Jerald Sams and Daniel Martinez 

 

181. Plaintiffs reallege and incorporate by reference Paragraphs 1-180. 
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182. At all relevant times herein, Plaintiffs JS and PDM were employees and Defendant was 

their employer, covered by and within the meaning of § 701 of Title VII of the Civil Rights Act of 

1964, 42 U. S. C. §2000e. 

183. Plaintiffs JS and PDM engaged in protected activities known by the decisionmakers 

denying them promotions and therefore both are members of a protected group based on their 

protected activities. 

184. Defendant subjected Plaintiffs to adverse employment decisions by refusing to promote 

them to positions for which they were fully qualified and had applied.   

185. Defendant instead, hired, promoted, or placed on promotion lists substantially less 

experienced and less qualified persons that had not engaged in protected activities, like JS and PDM. 

186. Defendant refused to promote both Plaintiff JS and PDM twice each, as described 

hereinabove. Defendant’s refusal to promote Plaintiffs was pretextual for retaliatory motives. 

187. Defendant was aware, or should have been aware, of Title VII and that it is illegal to 

treat an employee differently because of the employee’s protected activities. 

188. Plaintiffs JS and PDM both opposed the unlawful racially and/or national origin 

discriminatory conduct of Defendant verbally and in writing as described hereinabove. 

189. Defendants and its agents retaliated against Plaintiffs JS and PDM for their active and 

expressed opposition verbally and in writing to Defendants unlawful discriminatory employment 

practices as described hereinabove. 

190. Defendant’s retaliation against Plaintiffs in response to Plaintiffs’ protected activity 

included refusing on two (2) separate occasions to promote both Plaintiff JS to the position of TxDPS 

Sergeant Mounted Unit and Plaintiff PDM to the position of Captain. 

191. Defendants conduct as set forth above were willful, intentional, and or made in reckless 

disregard of Plaintiffs’ rights. 
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192. Defendant’s conduct as set forth above is so harmful it would dissuade a reasonable 

worker from engaging in protected activities. 

193. Defendant’s conduct as described above constitutes a willful violation of Title VII. 

COUNT VI 

 

VIOLATION of ADA- 

DISABILITY DISCRIMINATION-DENAIL OF ACCOMMODATION 

 

Plaintiff Daniel Martinez 

 

194. Plaintiff realleges and incorporates by reference Paragraphs 1-193. 

195. At all relevant times herein, Plaintiff PDM was employed by Defendant, covered by and 

within the meaning of employer and person under § 12111 of the ADA and § 701 of Title VII of the 

Civil Rights Act of 1964, 42 U. S. C. §2000e. 

196. At all relevant times there was in effect a federal statute, the ADAAA, 42 U. S. C. § 

12112 et seq., which provides: “No covered entity shall discriminate against a qualified individual 

on the basis of disability in regard to job application procedures, the hiring, advancement, or 

discharge of employees, employee compensation, job training, and other terms, conditions, and 

privileges of employment.” 

197. Plaintiff PDM is and has been disabled with physical disabilities and psychological 

disabilities, both listed above, during all relevant periods raised in this Complaint and therefore is 

protected by the ADA based on his disabilities that affect multiple major life activities for PDM also 

as identified above. 

198. PDM requested an accommodation due to his disabilities in what TxDPS referred to as 

a hardship transfer, but TxDPS denied PDM’s request without engaging in an interactive process 

and without providing an explanation for the denial of the requested accommodation, especially 

since it conflicted with DPS’s willingness to waive the two-year commitment policy for PM but not 
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for PDM, when PM only had a financial hardship and not a bona fide disability hardship and an 

associated disability hardship with PDM’s family members’. 

199. Defendant subjected PDM to adverse employment decisions by refusing to promote 

PDM to positions for which he was substantially more qualified than the non-disabled individuals 

that TxDPS selected for the positions/promotions and promotional lists.   

200. Defendant refused to promote Plaintiff PDM twice, as described hereinabove. 

Defendant’s refusal to promote Plaintiff was pretextual for disability discriminatory motives. 

201. Defendant’s conduct as set forth above was willful, intentional, and/or made in reckless 

disregard of PDM’s rights under the ADA. 

COUNT VII 

 

VIOLATION of ADA-RETALIATION 

 

Plaintiff Daniel Martinez 

 

202. Plaintiff realleges and incorporates by reference Paragraphs 1-201. 

203. At all relevant times herein, Plaintiff PDM was employed by Defendant, covered by and 

within the meaning of employer and person under § 12111 of the ADA and § 701 of Title VII of the 

Civil Rights Act of 1964, 42 U. S. C. §2000e. 

204. At all relevant times there was in effect a federal statute, the ADAAA, 42 U.S.C. § 

12203, which provides: “No person shall discriminate against any individual because such 

individual has opposed any act or practice made unlawful by this Act or because such individual 

made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or 

hearing under this Act.” And “It shall be unlawful to coerce, intimidate, threaten, or interfere with 

any individual in the exercise or enjoyment of, or on account of his or her having exercised or 

enjoyed, or on account of his or her having aided or encouraged any other individual in the exercise 
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or enjoyment of, any right granted or protected by this Act.” 

205. Plaintiff PDM engaged in protected activities known by the decisionmakers denying his 

promotions and therefore PDM is a member of a protected group based on his protected activities. 

206. Defendant subjected PDM to adverse employment decisions by refusing to promote PDM 

to Captain positions that PDM had applied for and for which PDM was substantially more qualified 

than the persons that TxDPS placed on those promotional lists, like Lt. Hanson; who had not 

engaged in protected activities.   

207. Defendant refused to place PDM on a promotional list twice, as described hereinabove. 

Defendant’s refusal to promote Plaintiff was pretextual for retaliatory motives. 

208. Defendant was aware, or should have been aware, of the ADA and that it is illegal to 

treat an employee differently because of the employee’s protected activities. 

209. PDM engaged in protected activities by both opposing the unlawful disability 

discriminatory conduct by Defendant against PDM and by PDM requesting reasonable 

accommodations; both, verbally and in writing as described hereinabove, which are both protected 

activities triggering the anti-retaliation protection under the ADA. 

210. Defendant’s conduct as set forth above was willful, intentional, and/or made in reckless 

disregard of PDM’s rights under the ADA. 

211. Defendant’s conduct as set forth above is so harmful it would dissuade a reasonable 

worker from engaging in protected activities. 
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COUNT VIII 

 

VIOLATION of TITLE VII- HARASSMENT AND HOSTILE WORK ENVIRONMENT- 

RETALIATION 

 

Plaintiffs Jari McPherson, Jerald Sams, and 

Daniel Martinez 

 

212. Plaintiffs reallege and incorporate by reference Paragraphs 1-211. 

213. At all relevant times there was in effect a federal statute, the Civil Rights Act of 1964, as 

amended, 42 U. S. C. § 2000e-3(a) which provides, “It shall be an unlawful employment practice 

for an employer to discriminate against any of its employees….because he has opposed any practice 

made an unlawful employment practice by this subchapter, or because he has made a charge, 

testified, assisted, or participated in any manner in an investigation, proceeding or hearing under 

this subchapter.” 

214. Defendant was aware, or should have been aware, of Title VII and that it is illegal to 

treat an employee differently and or terminate an employee’s employment because of the 

employee’s race, national origin, and/or opposition discriminatory activity. 

215. Plaintiffs, since on or about 2017 to present, have been subjected to retaliatory 

harassment by Defendant and or its agents as hereinabove described. 

216. The retaliatory harassment has included but is not limited to consistent and persistent 

demeaning, derogatory and discriminatory comments, disparate and onerous scheduling, heavier 

workload assignments, denial of awards and acknowledgements for superior performance compared 

with employees that have not engaged in protected activities, disparate harassment to include name 

calling, criticisms, ridicule, and other negative comments for having filed complaints of 

discrimination, for a period of no less than a year and a half up to three years, culminating in the 

creation of a pervasive retaliatory harassing and hostile work environment. 
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217. The unlawful retaliatory harassing actions of Defendant and its management 

representatives, employees, and supervisors were willful. 

218. The conduct of Defendant’s agents and employees retaliatory harassing of Plaintiffs as 

described hereinabove constitutes retaliatory hostile work environment in violation of Title VII. 

RELIEF SOUGHT ON ALL COUNTS 

 

Plaintiffs Jari McPherson, Jerald Sams, and 

Daniel Martinez 

 

WHEREFORE, Plaintiffs Pray for an order entering Judgment against Defendants, and awarding 

Plaintiffs the following relief: 

a. An order of this Court granting equitable damages including requiring Defendants to 

promote Plaintiff JS to Sergeant TxDPS Mounted Unit and set a pay rate and 

seniority that would be equitable had JS been promoted when he should have first 

obtained that promotion; 

 

b. An order of this Court granting equitable damages including requiring Defendants to 

promote Plaintiff PDM to a TxDPS Captain and set a pay rate and seniority that 

would be equitable had PDM been promoted when he should have first obtained 

that promotion; 

 

c. In the alternative, an order of this Court granting equitable damages including front pay 

should the Court determine front pay to be the more appropriate equitable remedy 

for Plaintiffs; 

 

d. An order of this Court granting equitable damages restricting further retaliatory actions 

against the Plaintiffs and their respective units, co-workers, and/or subordinates; 

 

e. An order of this Court granting equitable damages including requiring Defendant to 

restore to Plaintiff JM the privilege of the use a TxDPS vehicle as enjoyed by JM’s 

similarly situated White co-workers; 

f. An award of economic damages as determined by a trial in this matter to include past 

and future loss wages including overtime, to the fullest amount allowed by law for 

each Plaintiff; 

 

g. An award of noneconomic compensatory damages as determined by a trial in this matter 

in the fullest amount allowed by law; 

 

h. An award of attorney’s fees and costs both through trial and on appeal, should that be 

required in this matter; 
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i. An award of pre and post-judgment interest in the highest lawful amount; and 

 

j. An order of this Court granting Plaintiffs further relief that it deems just and equitable. 

 

Respectfully submitted, 

 

/s/ Leonard Mungo   

Leonard Mungo (P43562)   

Mungo & Mungo At Law, PLLC  

Attorneys for Plaintiff  

31700 Telegraph Rd., Ste 250  

Bingham Farms, MI 48025  

caseaction@mungoatlaw.com   

(248)792 7557  

LEAD ATTORNEY FOR PLAINTIFFS  

/s/ Margaret K. Schulman 

John E. Schulman 

State Bar No. 17833500 

jschulman@schulmanlaw.com  

Margaret K. Schulman, Esq. 

State Bar No. 17833900 

mschulman@schulmanlaw.com  

THE SCHULMAN LAW FIRM, P.C. 

6440 N. Central Expressway, Suite 210 

Dallas, TX 75206 

Tel: 214-361-2580 

Fax: 214-361-6580 

CO-COUNSEL FOR PLAINTIFFS  

/s/ Robert Notzon   

Robert Notzon 

The Law Office of Robert Notzon 

Texas Bar No. 00797934 
1502 West Avenue 

Austin, Texas 78701 

Robert@NotzonLaw.com 

(512) 474-7563 

(512) 852-4788 facsimile  

CO-COUNSEL FOR PLAINTIFFS 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing instrument has been sent by 

electronic notification to all counsel of record through ECF by the United States District Court, 

Western District of Texas, Austin Division, on November 21, 2022 to: 

 

Drew Harris, Assistant Attorney General 

General Litigation Division 

300 W. 15th Street, 11th Floor 

Austin, Texas 78701 

Drew.Harris@oag.texas.gov  

 

   /s/ Robert Notzon    

 Robert Notzon 
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U.S. Department of Justice

Civil Rights Division

NOTICE OF RIGHT TO SUE WITHIN 90 DAYS

VIA EMAIL

Mr. Jerald A. Sams

c/o Leonard Mungo, Esquire
Law Office of Mungo & Mungo
31700 Telegraph Road

Suite 250

Bingham Farms, MI  48025

Re:   EEOC Charge Against Texas Dept. of public Safety
No. 450201905843

950 Pennsylva]iia Avenue. N. Vyr.

Karen Fcrguson , E,MP, PIIB, Roon. 4701
Washingtoi.. I)C 20530

September 17, 2020

Dear Mr.  Sams:

Because you filed the above charge with the Equal Employment Opportunity Commission, and
more than  180 days have elapsed since the date the Commission assumed jurisdiction over the charge,
and no suit based thereon has been filed by this Department, and because you through your attorney
have specifically requested this Notice, you are hereby notified that you have the right to institute a
civil action under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000e, et seq.,
against the above-named respondent.

If you choose to commence a civil action, such suit must be filed in the appropriate Court within
90 days of your receipt of this Notice.

The investigative file pertaining to your case is located in the EEOC Dallas District Office, Dallas,
TX.

This Notice should not be taken to mean that the Department of Justice has made a judgment as to
whether or not your case is meritorious.

Sincerely,

Erie S. Dreiband
Assistant Attorney General

Civil Rights Division

by         /s/ Karen L. Ferguson
Karen L. Ferguson

Supervisory Civil Rights Analyst
Employment Litigation Section

cc: Dallas District Office, EEOC
Texas Dept. of Public Safety

Case 1:20-cv-01223-DAE   Document 46   Filed 11/21/22   Page 40 of 61



EEOC Fom 6 (I lee)

CHARGE OF  DISCRIMINATION
Thls tomi is alfected dy the Pnvacy Act Of 1974    See enclosed Prfuaey Act

§(alemef`t and other lrilormatton befoie complellng this /om

Charge presented To:            Ageney(ies) Charge No(s):

FEPA

EEOC 450-2019.05843

Texas workforce commission civil Rights Division                                  and EEOC
Slate or local Agency  11 Bi`y

Norne (indicBIe Mr . Ms  . Mrs ) Home phone //nc/. Ace code)                    Date a/ Birth

Jerald A. Sams (512) 551-3327                      19G9
Street Addreo9                                                                                                                             City, Slale and ZIP coda

2909 Kerbey Heights Ct., Pflugerville, TX 78660

Named is the Employer,  Labor Organization, Employment Agency. Apprenticeship Committee, ol Stale or Local Government Agency That I BelieveDisclininatedAgalris\^^eorOlhers.{Ifrrorolh®ntwo,listunderPAFZTICULARSbelow}

Name No.  Employ.®a  M.mben Phone No  (Ir.cludo AteB Cede)

TEXAS DEPARTMENT OF PUBLIC SAFETY 500 or More (512) 424-2890
StreetAddrees                                                                                                                           City  stale and ZIP cede

58o5 North Lamar Boulevard,  Postoffice BOX4087'  Aust!ni TX 78773       RE-CE§V8=Ej

Nfame to. Engivoyi).a  Monbor. Phone No  (lncludo Area Code)

JUL  ;3 5  2Ci9

sircet Addtess                                                                                                          Cftyl stil`e alto Z'P C°de                                €Cun EMPLo"ENToppctiTUNrTYCowWISsroNOAILASDISTF`ICT

DLSCRIMI NA"ON BASED ON /Ctieck oppropn.a/e tot/es).) DATE(S) DISCREarliest10.02.20EclMINATION TOOK PLACELatest1807-25-2019ONTINUINOACTloN

HRACE      HCOLoft         HSEX         ERELiGloN     ]NATloNALoniclN

E  ftELIAOT;::R/sE] AGE     I  D'SA8lLm          I  GENETiciNFORVATioN

THE P^RT`CulARS A`RE (11 additional pQpet is r.Ceded. atlach extra cheat(s)I

I.             PERSONAL HARM:
a.          I applied for the position of Mounted patrol sergeant in september 2018. I was denied the
position on October 2, 2018.
b.          I believe that the hiring and interview process is subjective and unfair because the questions
are not standardized or job related, and the interview panel is only required to have one minority. If
the board does not have a minority then a minority is selected to monitor the interview but has no
input in the selection.
c.          I have been denied the ability to apply for the position when it opened again in mid+uly 2019,
after Sgt. Devenport request to transfer back to his previous position.

11.           RESPONDENT.S REASON FOR ADVERSE ACTION:
a.          No reason given.
b.          No reason given.

I want llils charoo riled witti both the EEOC and lhe Slale or focal Agency, it any.   I l`C)TARN ~ When rie¢essary lor Stale and Local Agency i.equiromenls
wlll advlse the 8oeneles lf I ch@noe my addiess or phofie number and I will
coopera(e lurty wtlh them ln the processing of my chaioe in accordance ".Lh th6lr
procedLires. I swear or afrlm that I have read the above charge and that it i§ true 1o
I declare under penalty of per)'ury that llie above is                 correctJut25,2019\ the best of my knowledge, inforrnation and belle(

SIGNATURE OF COMPLAINANTsuBscaiaEoANDswoRNTo BEFOBE ME THis DATE

{mon{h. day. ye8n

Da'®

EEOC  43  of 65
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EEOC Fom 5 (I Iee)

CHARGE OF DISCRIMINA"ON
Tt`le /arm 18 etfected by the Privacy Act a/ 1974.  See enclosed Privacy Act

Statement and other in/omation befo.e completing lhlg fom.

Charge presented To:            Agency(ies) Charge No(s):

FEPA

EEOC 450-2019J}6843
Texas Work force Commission Civil Rights Division                                     and EEOC

Slal8 or lo¢al Agency. it any

c.          No reason given.

Ill.          DISCRIMINATION STATEMENT: I believe that I was discriminated against because of my Race-
Black/African American, in violation of Title VII of the Civil Rights Act of 1964, as amended in that I
believe I was the most qualified candidate for the position. David Devenport (White), who had been
removed from the Mounted Patrol in 2015, was selected.  I believe that I was retaliated against ln
violation of Section 704(a) of Title VII of the Civil Rights Act of 1964, a8 amended in that I have
requested investigations into the selection and have now been denied the position after Mr.
Devenport again left the Mounted Patrol because of his inability to do thejob. The Ftespondent has
decided to post the position ag a transfer and it appears that they will select Sgt. Wong, who has no
experience with horses, to transfer into the position.

RECEIVED
j'lJ`l.    i`;  .:,    2S.!g

Op£QH#k#:,§#,r#sv.i,I,v

I wanl this charo® riled with both lhe EEOC and the Slate or focal Aoeney, if any    I NOTAW - When nocessory for stale and Local Agency Requinernenls
wlll advlse the 8oencies lf I change my 8ddTess or phone number and I will
cooperate fully with them in the processing of my charge ln accordance with lhelr
procedures I swear or affim that I  have read the above charge ancl that it is true to
I declare under penalty of p8dury that the above is true                rest. the best of my knowledge. infomation and beliol.

SIGNATURE OF COMPIAINANTSUBSCRIBE0ANDSWOBNTOBEFORE ME Tlils  DATE

Jul 25, 2019 Z7 (mom. day. yee4

a.,e                 2Z         ca.,     „,,s,,„.,u,E

EEOC  44 of 65
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CHARGE OF DISCRIMINATION
I   ." 'G all.clon bylhe Prw.cr A..I al I 974    S.c .r`clasctl P.Iv,1€y ^cl

Sto:eme.` nn® other mram.a!ibn  halo.a corm.e`lliu lni9 lrmi

T®xas Workforco

`.`rr¢  '.rdicalo ^t,. .  At] .  ^ln )

Jerald A Sams

Charge F'tesented To:             Ageney(ies)ChaJgeNo(a):

FEP^

EEcre

Commlsslon Clvll
450.2019.05843

D'vlsion

Cllv.  Sralc arltl ZIP Cwh

2909 l{erbey Heights Ct..  Pflugervillo, TX 786GO

Named ls the EmployeT, Labor
Djschminated Aoair`S` Ma oT Oth¢-rs.

Organiza[lon`  Emplo)rmen` Agency.
|1( more  IhE\rl Ii^ro.  IIsl \indor

Na"
TEXAS DEPAR"ENT OF PuBLIC SAFETY

PAFITICuLARS 13BIaw |

and EEOC

Horn® Prlone //nc/  A" code/

(512) 551-3327

^pprunllcoshlp Commrtlee. or Stale oJ local

Dal. ot Blrth

1969

frorment Agency That I

ttnt I mtry~.  ./emttt

500 or More
Clly. Sldle  uno ZIP Cod.

5805 North Lamar Bouleva.d.  Post Office Box 4087,  Auslln. TX 78773

DiscF`iMiNATioN aASED on

E
(Ctol appttwitile bc..(® a).)

crty. siDI. One zip coda

ERAce     ]coioR       ]sEx        ]REiicion    ]NATioNAioRiGiN
T_--

I  AGE     I  DrsA8i:I-Ty          [r=NETiciNFORmTioN
RETALIATIONI OTHER  r5pocrtyi

TtlE PAF`TICIJLARS ARE rl[ 8Idtotn.I pep.I ls netlded.
I. PERSONAL HARM:

en®ch .ut'. .h.®'(8))

PhcmQ No  (Inelud. ^®® Code)

(512) 424-2890

Chow. No. //ric*ed. Aq. Code|

O^TE(S| DISCRIMINIATION  TOOK F]LJ`CE

E 3illest                                         I.]tesl

10-02.2018            07-2§-2019

E CONIINIJIN6 ACTION

a.IappliedforthepositionofMountedPatrolSergeantlnSeptember2018.Iwasdeniedthe
position on October 2, 2018.

b.Theper§on/trooperpromotedovermo/selectedforthepositionwasaWhitemaleandwas
notqualifiedandorlessquallfiedforthepositiontllan1Was.Iwasnot§elecledforthe
position/promotedintothepositionot"MountedPatrolSergeant'.becauseofmyraceuB,ack...

have been retaliated against by (he Texas
t!llgag|E|!E|!E£!9Lectedactlvityofprotostingandc \`-`  .Iomplalningandchallenqinth d     .  -

I dedae

a        a     oclslontoNOTARY-WhoproctrssaryforSl.I.endLocofAgencyRqudemontslswenrorafrlmlhatlhavorahbun

under Penalty al p®i}ury un]l th® above 1® true and correct.bLjJ`,v oa   `  e a           change aridthamlg true to(hoI)eslalmyknowledge,lnlomationandboliof,

SIGNATURE oF CoMPLA`NAursuBscRIBEOANDSWoRNTO BEFORE NE Tms DATE

(rty'^. dly, yeef''    .'Dal.          ---                               ChD        F'ari          .fu.

Scanned by Camscanner

Of PublicDepartment
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CHARGE  OF  DISCRIMINATION
Tnii !crm a awticted by `h. Piwdcy Act ol  1971    So® entlo.ed Prlvacy Act

Stelem®n\ aod olh.r lntty"atlon  belo.e co.TiFuclir`9 in . lortTi

Chaigo presented To:             Agency(ies) Charge No(a):

FEPA

EEOC 450-2019.05843
Texas Workforce Commlssion Civll Rights Division                                     and EEoC

not select /promote me into the posltlon of "Mounted Patrol Se
2, 2018 because of my race. The retallation against me by the TOPS for engaglng ln said
protected activity included but is not limited lo upon posting that same position again on or
about July 2019 the TDPS employed a process to flll  said position in a way that would
ensure would not have an opportunity to apply for and or otherwise be selected to fill said
position even though  I am the most quallfied for said position. I protested about this process
to my captain Anthony Rodrigues and reques(ed tliat I be glven an opportunity to apply for
said position and I was denied an opportunity to do so.

d. Because of my race "Black", the TOPS prevented me from the opportunity of being
Promoted to the positic]n of `'lvloutrted Patrol Sergeant'. when the position became available
on or about July 2019 by making the position available on a transfer basis only rather than
on a promotional and or transfer basis. Said position was again filled by a person/trooper
outside of my protected class.

11.  RESPONDENT.S REASON FOR ADVERSE ACTION:
a. No reason given.
b. No reason given.
c. No reason given.
d. No reason given

Ill. DISCRIMINATION  STATEMENT:  I believe that I was di§crlminated against because of my
Race-BIack/African American, in violation of Title VIl of the Civil  Rights Act of 1964, as
amended in that I believe I was the most qualified and on at least one occasion the Only
qualified candidate for the position. David Devenport (White), who had been removed from
the Mounted Patrol in 2015, was selected in 2018 and Sgt. Wong an Asian American was
selected over me in 2019. For the selection Process used by the TDPS in 2019 to fill said
position I believe that I was retaliated against in violation of Section 704(a)  of Title VII  of the
Civil Rights Act of 1964, as amended in that I had requested investigations into the 2018
selection process to fill said position and as a result Was denied even the opportunity to
apply to fill said position when i( was posted the second time after the White male, Mr.
Devenport who was selected over me ln 2018, agaln left the Mounted Patrol because of his
inability to do the job. The TOPS posted the position as a transfer opportunity only,
intentionally excluding me from the selection process, and thereafter selected Sgt. Wong for
said position, who has no experience with horses and is outside of my protected class, to
L__  _  _J\_       ,      \transfer Into and fill said osition.  Because of in

rgeant" on or about October

race "BIack.., the TOPS revented me from
I want LrfuB cJurge ril.a "lh
ndl @tlvis® lti® agenc¢! .11 cnang. my oddf ebb or phono number onu I wlll
CcopeT3le /ully wttt ttm n the procesiing al my cha/g® in occordarico wilh thelr
prDcedLree.

both the EEex> and m® Slai® or  local A9oncy.  il any    I NOTAf`Y -unton nocollDty /ot St.lo .n`/ I oc®/ Agonct  Ru.a...en8n/.

I decfare imdet p®nally of pequry that ue aheve is tnlt. and col.ect.
I s`roar or affiiTn lhat I nave .Cad the aoovo ct`ango and that d i9 tnia to
lh® bes` o1 my whowledoe. Inlt)mialion and  bell®l.
SICNATul`E OF COMPIAINANT

SUBSCRI8EO ^ND SWORN TO BEFORE  LIE THIS 0ATE
("m. day. ,oO,)

Scanned by Camscanner
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f I CC Fo/in 5 (lln)9`

CHARGE OF  DISCRIMINATION
T.,a 'cmT` tS ..'{ecled  liy llte  r.  .ocy ^c` cil  `0?4    See  tincto¢ed PwB[y Act

Std:em®nl  anLI  ®|11..  lnlofmd:;On  li.'()r.  cDI'Iofe`ir`o  tni.  lorm

Charge p/esented To:             Agency(ies) Charge Na(s).

FEPA

EEOC 450-2019-05843

Texas workforco commlsslon civil  Rlghls DMslon                                   and EEoC
Sla!o or lcetl ^q®.cy  J ®^y

the o|]portunlty of being promoted to the position of "Mounted Patrol Sorgeanl" when the
position became available for a second time on or about July 2019. I protested about this
process to my captain Anthony Rodrlgues and reques(ed that I be given an opportunity to
apply for said position and I was denied an opportunlty to do so.

AMENDMENT TO AOD:

CLASS ALLEGATIONS:
I also flle these charges because I believe that the Texas Department of Public Safety
malntalns a pattern or practice of discrimination against mlnorilles and specincally African
Americans in promotions in violation of Title Vll of the Civil  Rlght§ Act of 1964, as amended.
I have been denied the opportuni(y to be promoted by the Texas Department of Publlc Safety
to the position of Sergeant. I believe there are similarly situated minorities, including but not
limi`ed to African Americans who have also been discriminatorily denied promotions to
Various ranks, including but not limited to the ranks of sergeant and above and file this
charge on behalf of those individuals. Also, the Texas Department of Public Safety
Promotional policy has a disparate impact on minorities, includlng but not llm`ted to African
Americans, because people of color are subject to not being selected for promotions a[ a
disproportionate rate. The Texas Department of Public Safety.s promotional policy is neither
job-related nor consistent with business necessity and adversely impacts promotional
opportunities for minorit candidates includin but not limited to African Americans.

Scanned by Camscanner
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EXHIBIT ``8"

JARI  McPHERSON
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VIA EMAIL

U.S. Department of Justice
Civil Rights Division

NOTICE OF RIGHT TO SUE WITHIN 90 DAYS

950 P¢iHisylval)ia Avcnu¢. N.W.
Karen Fcnguson , E,MP, Pl]B, Room 470 I
Wa`shil.gt()Il. DC 20530

September 17, 2020

Mr. Jari G.  Mcpherson
c/o Leonard Mungo, Esquire
Law Offices of Mungo & Mungo
3 1700 Telegraph Road

Suite 250

Bingham Farms, MI  48025

Re:   EEOC Charge Against Texas Dept. of public Safety
No. 450202004262

Dear Mr. Mcpherson:

Because you filed the above charge with the Equal Employment Opportunity Commission, and the
Commissionhasdeterminedthatitwillnotbeabletoinvestigateandconciliatethatchargewithin
180daysofthedatetheCommissionassumedjurisdictionovcrthechargeandtheDepartmenthas
determinedthatitwillnotfileanylawsuit(s)basedthereonwithinthattime,andbecauseyouthrough
your attorney have specifically requested this Notice, you are hereby notified that you have the right
to institute a civil action under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C.
2000e, et seq., against the above-named respondent.

If you choose to commence a civil action, such suit must be filed in the appropriate Court within
90 days of your receipt of this Notice.

The investigative file pertaining to your case is located in the EEOC Dallas District Office, Dallas,
TX.

ThisNoticeshouldnotbetakentomeanthattheDepartmentofJusticehasmadeajudgmentasto
whether or not your case is meritorious.

Sincerely,

Erie S. Dreiband
Assistant Attorney General

Civil Rights Division

by         /s/KarenL.Ferguson
K.aren L. Ferguson

Supervisory Civil Rights Analyst
Employment Litigation Section

cc: Dallas District Office, EEOC
Texas Dept. of Public Safety
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Equal Employment Opportunity Commi`ssion
TBANSMITTAL TO  DEPABTMENT OF JUSTICE OF F`EQUEST FOR

NOTICE OF  FtlGHT TO SUE

(The anached charge involves state/local government or political subdivisions, including public education
institutions.)

TO: FBOM  (Area or Distncl Name/Address);

U.S.  DEPABTMENT OF JUSTICE DALLAS DISTRICT OFFICE
CIVIL  RIGHTS  DIVISION 207 S. HOUSTON ST.

EMPLOYMENT LITIGATION SECTION 3RD FLOOR
4 CONSTITUTION SQUABE DALLAS, TX 75202

150 M STBEET,  NE -BOOM 9.514 OFFICE WHEPIE CASE FILE  IS  LOCATED:

WASHINGTON,  D.C. 20530 (lt different from above)

NOTICE  OF  RIGHT TC)  SUE  TO BE  ISSUED  BASED ON  THE  INFC)RMATION  PPOVIDED BELOW

NAME/ADDRESS  OF  CHABGING  PARTY  TO WHOM  NOTICE  IS  T0  BE  AOC)8ESSED: lF  CHAPGE  WAS  THIBD  PAf3TY CHABGE.  NAME  AND  ADDPESS  OF

Jari a. Mcpherson
AGGBIEVED  PEBSON T0 WHOM NOTICE  IS TO BE SE±LT'

8001  Prescott Drive
Killeen. TX 76542

Eg:gg,,:g,¥,T,,has"odthocna,geonbeha"o,anagg"voormsonwhos-on"y,sco"en,,-
NAME,'^DDRESS OF  nESpor`iDENTis\  AND  EEoC CHAPCE  NUMBERis)

TEXAS DEPARTMENT OF PUBLIC SAFETY              450-2020-04262
5805 North Lamar Boulevard,
Post Office Box 4087,
Austin, TX 78773
ATTACHED  IS A  PIEQUEST  F0f]  NOTICE OF  FllGHT  T0  SUE  F0fi  THE  ABOVE  CllABGE|S)  AND OTHEf}  AT1.ACHED DOCUMENTS AS  INDICATED  BELOW.

LETTER OF REQUEST  FF`OM:

I   CHARGING PARTy oATE0                                                                                          E   ATTORNEy FOR CHARGING PARTY DATED                                               Jul 25, 2020

ATTACHMENTS                                       H   OBIGINALCHAPIGE                                  I   AMENDEDCHARGE             I         CAuSEI)ETEBMINATION

(11  issuod)  DATED
THEE]E;:A::s;I:L:E;n:Fi;no:v:eya:e|aveeiapseds,ncether,I,ngdateicert,fy¥haa#:2c°o2m°m,ssionsprocessingonhischargew"lnotbecompletedwuhinlcodaysfromthe

I   please indicale on the Notice ol Bighl To sue lhanhe commlssion will continue to process lhis charge.

NAME  AND TELEPHONE  NUMBEB OF CONTACT  PEPISON  /Use ITS Wo./                                                                                                                                                                           DATE

BOBIN P. SCOTT, (972) 918-3620                                                                                                                                                                                                               08-14-2020

TYPED  NAME  OF  EEOC  OFFICIAL                                                                                                                                                                                           SIGNATUPIE

BELiNDA F. MccALLISTER                                                                                                                    z22 at~ ulj# Of~

DEPAPITMENT OF JUSTICE  USE ONLY

I BS                    I OMITATTy#                       I DCT                                              I FILE

1                                             2                                         3                          |4                        5                              6                              7                              8                        9                               10

BEMABKS

EEOC  Form 257  |11,JO9)

EEOC  11  of 56

Case 1:20-cv-01223-DAE   Document 46   Filed 11/21/22   Page 48 of 61



EEOC  Form S (11/09)

CHARGE  OF  DISCRIMINATION Charge  presented To:             Agency(ies) Charge No(s):

This form  is affec`ed  by the  Privacy Act of 1974.   See  enclosed  Privacy ActStatementandotherinformationbeforecompletingthisform. FEPA

E  EEOC                           450-2020-04262
Texas work force commission civil  Rights Division                                   and EEOC

Slale or local Agency,  if any

Name (indicate Mr..  Ms„  Mrs.) Home phone //nc/. Area code/                     Date of Birth

Mr. Jari G. Mcpherson (254)  258-5193                       1981
Street Address                                                                                                                                     City,  State and ZIP code

8001  Prescott Drive,  Killeen, TX 76542

Named  is the Employer,  Labor Organization,  Employment Agency, Apprenticeship Committee,  or State or Local Government Agency That  I  Believe
D.iscr.im-ina\ed Aga.ins\ Me or O\l`ers.   (lf more  lhali two,  list under PARTICULARS below)

NameTEXAS  DEPARTMENT OF  PUBLIC  SAFETY No   Employees.  Members Phor\e No. (Include Area Code)

201  - 500 (512) 424-2890
Street Address                                                                                                                                         Ci(y,  Sta(e and ZIP code

5805 North  Lamar Boulevard,  Post Office Box 4087,   Austin, TX 78773

Name No   Employcos. Members Phor\e No. (Include Area Code)

Street Address                                                                                                                                       City,  State and ZIP code

DISCRIMINATION  BASED ON  /ChecA approp/I.a(e bow/es/.J DATE(S) DISCREarliest09-15-20EclMINATION TOOK PLACELatest1810-30-2019ONTINUINGACTION

ERACE       ECOLOR         HSEX          HRELIGloN      ]NATloNALORiGIN

H  RE±L'AOT:::R,spE=  AGE      I  D`SABILITY            I  GENETiciNFORMATioN

THE PARTICulARS AF`E (If additional paper is needed. attach extra sheet(s)).„',                  (I      ',

I  want this charge riled with  both the  EEOC and the  State or local Agency,  if any.   I NCITARY ~ When necessary for Slate and Local Agency Requiremen(s

will  advise the agencies if I  change my address or phone number and  I will
cooperate fully with them  in the processing  of my charge  in accordance with  their
procedures. I  swear or affirm that I  have  read the  above charge and that it is true to
I declare under penalty of perjury that the above is true and correct. the best of my knowledge,  information  and  belief.

SIGNATURE  OF  COMPLAINANTSUBSCRIBEDANDSWORNTO BEFORE  ME THIS  DATE

7)I (L(J=lj         `//                         Z
zzz=

(month,  day,  year)

Da ,e                    \ c;7r!g,ngpanys,gnature

`-`-     `.  -:.-.
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AITACHMENT A1

During the period May 2018 through October 20191 was subjected to a racially hostile work environment,

Unlawful   Race   Discrimination   and   Retaliation   for   engaging   in   protected   activity   within   the   Texas

Department of Public Safety.  During this  period  I  experienced  the following including  but not limited  to;

working in an employment environment in which persons of color including but not limited to myself and

other African Americans in which we were and are treated in an inferior, degrading and less favorable way

than our White counter parts in every respect because of my and our race. The same consisted of including

but  not  limited  to  Being  treated  less  favorably  and  unfairly  on  performance  evaluations,  disciplinary

treatment for the  same  and  or similar conduct  and  or  performance  as  my White  similarly situated  co-
workers.  I  was  also  denied  career  enhancing    job  assignments,  denied  other  privileges,  benefits  and

opportunities of employment within the department because of my race, including but not limited to the

following;  being denied  use of an  Agency Vehicle (while same was provided to  my White  co-workers),  a

position  on  the  7C2  CSU  Squad  that  I  applied  for  was  given  to  a  less  qualified  White  co-worker.  The
aforementioned  treatment  not  only  occurred  because  of  my  race  but  also  in  retaliation  against  me

because  I   opposed   (complained  on   numerous  occasions)  about  the  above  described   discriminatory

treatment and  racially demeaning and  hostile environment which  I  and  other co-workers  of color were

consistently  subjected  to.  In June  2020 The  Hispanic  Lieutenant  supervisor  of  my  unit filed  an  internal

EEOC complaint  against the Agency for  reason that  my  unit which  consisted  totally of persons  of color

were exposed consistently to unfair and racially demeaning treatment and denied the opportunities and

privileges of employment as those enjoyed by my/our White similarly situated co-workers because of our
color and or race. More than one Lieutenant has communicated to me that I was and am being treated in

a disparate and unlawful discriminatory way and retaliated against by the Agency because of my race and

protected  activity.  This  has  taken  away from  and  affected  my  income  and  me  and  my  family's  health,
welfare and safety. I am also bombarded each day by complaints and stories from my Minority co-workers

of racially discriminatory treatment which they have been  subjected to  by the Agency because  of their
race and or color. The above    described  racially discriminatory treatment of myself and  my minority co-

workers  has  discouraged  me from  applying for promotions  as  based  on  the  circumstance  I  was and  am

faced  with  would  render  such  initiatives  futile.  I  have  desired  to  apply for  promotions  but  have  been

directly and  indirectly discouraged and or interfered with by the Agency preventing me from applying for

promotions unlike my White similarly situated co-workers who  have been encouraged,  assisted  in doing
so and actually receiving such promotions and career enhancing assignments.
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ATTACHMENT ``A"
MCPHERSON

CLASS ALLEGATIONS:

I also file these charges because I believe that the Texas Department of
Public Safety maintains a pattern or practice of discrimination against
minorities   and   specifically   African   Americans   in   the   area   of
promotions,     creating     and     maintaining     a     "Racially     Hostile
Environment"  and  Retaliation  against African  Americans  and  other
Minorities/Protected Classes when those individuals report and or file
formal  and or informal  complaints  against the  Texas Department of
Public  Safety (TDPS).  I have been unlawfully discriminated against
and victimized  by the TDPS by being subjected to  "Racially Hostile
Environment"  Retaliated against  for reporting  same  including being
denied the  opportunity  for career  enhancing  assignments  and being
promoted.  I believe there are  similarly  situated minorities,  including
but  not  limited  to  African  Americans  that  have  been  unlawfully
discriminated against and victimized  by the TDPS by being subjected
to    "Racially  Hostile  Environment"  Retaliated  against  for  reporting
same  including  being  denied  the  opportunity  for  career  enhancing
assignments and denied promotions based on Race including but not
limited to the ranks of sergeant and above and file this charge on behalf
of those  individuals.  Also  the  Texas  Department  of Public  Safety
promotional  policies   and  other  TDPS   policies   and  practices   and
customs has a disparate impact on minorities, including but not limited
to African Americans, because people of color are subject to not being
selected  for  career  enhancing  assignments  and     promotions   at  a
disproportionate    rate,    are    subjected    to    a    "Racially    Hostile
Environment"  and  Retaliated  against  for reporting  same.  The  Texas
Department of Public  Safety's policies that create and maintain said
unlawful discriminatory work conditions for African Americans  and
other minorities/protected classes  is neither job-related nor consistent
with business necessity and adversely impacts African Americans and
other minorities/protected classes.
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EXHIBIT “C” 

DANIEL MARTINEZ 
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