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STATE OF NEW YORK
SUPREME COURT: COUNTY OF ERIE
DEAN TAYLOR,
Plaintiff,
Vs.
Index No. 802972/2020
CITY OF BUFFALO,
POLICE OFFICER KYLE T. MORIARTY,
POLICE OFFICER CHRISTOPHER BRIDGETTE, DECISION AND ORDER
Defendants.

HON. JOHN J. DELMONTE, J.S.C.
Appearances:
Shaw & Shaw, Blake J. Zaccagnino, Esq., of counsel, appearing for Plaintiff

City of Buffalo Department of Law, Cavette Chambers, Corporation Counsel,
Trek Fulater, Esq., and Ryan Sollenne, Esq., of counsel appearing for Defendants

PROCEDURAL POSTURE OF ACTION

On May 6, 2025, after six days of witness testimony and evidentiary submission to a jury
impaneled to hear the trial of this action, a verdict was rendered and received on the record by
the court with a finding of no cause of action in favor of the defendants on all of the 17
numerically listed causes of action set forth in the Jury Verdict Sheet.! After the jury was duly
discharged, plaintiff’s counsel made a request for an extension of time to file a post-trial motion
pursuant to CPLR Rule 4404 (a). Considering the extensive compilation of evidentiary materials,
including the time needed for the preparation and delivery of the trial transcript to counsel, the
request to extend the time to make the post-trial motion was granted to allow 60 days for the
same to be filed. Plaintiff timely filed said motion (Motion #004) with a supporting attorney

affirmation and exhibits on June 9, 2025 (Dkt. Nos. 109-142) along with the certified trial

! The specific causes of action which were laid out and alleged against each of the defendants actually numbered
nine that were then allocated separately among the defendants.
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transcripts on June 18, 2025 (Dkt. Nos. 143-148). The motion was made returnable on July 24,
2025. Defendants opposed the motion with their attorney’s affirmation filed on July 17, 2025.

Dkt. No. 149.2

At the conclusion of oral argument held in Special Term on July 24, 2025, the court
reserved decision and offered plaintiff’s counsel the opportunity to file a post- argument brief or
additional submission material within 30 days focused on the most concrete aspects of the relief
being sought by plaintiff for the court to direct its attention and consideration. Defendants were
given 30 days to submit any post-argument counter-brief or other opposing submission in

response to plaintiff’s filing.

As of the date of writing and issuance of this Decision, the plaintiff has not filed an
additional post-argument brief or other supplemental material, thus relying on the full-throttle
motion submission made up to and including the argument heard on July 24, 2025.
Correspondingly, nothing further was prompted nor submitted by the defendant(s) in the form of
a post-argument counter-brief or any other form of opposing submission beyond that previously

filed and heard on July 24, 2025.

The entire series of documents described and set forth in the foregoing submissions of the

parties and the NYSCEF documents incorporated therein, along with the oral argument made by

2 The parties made Rule 4401 motions for a directed verdict at the conclusion of the plaintiff’s case-in-chief at which
time the defendants placed on the record that they would not be producing any further testimony or evidence of their
own. The Court reserved decision on the trial motions for a directed verdict. Trial Transcript dated May 2, 2025,
pgs. 79-89 (Dkt. No. 145). Plaintiff’s Rule 4404 (a) post-trial motion incorporates and converges with the issues
raised by both parties under their respective CPLR 4401 motions. This Decision treats and is intended to be
collectively dispositive of the conjoined 4401 and 4404 (a) motions, including plaintiff’s alternative request for
relief to set aside the verdict as being against the weight of the evidence adduced at trial.
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counsel for both parties on May 2, 2025, for directed verdict relief, respectively, constitute the

entirety of the matters to be decided by the Court under NYSCEF Motion #004.

BACKGROUND OF ACTION AND REVIEW OF TRIAL

A. The Events Giving Rise to the Action

The action stems from a series of events that culminated in an encounter between the
plaintiff and defendants, Officer Kyle Moriarity and Officer Christopher Bridgett (collectively,
the “officer defendants™) on September 1, 2019, in the public space of a sidewalk and vacant lot
located at the corner of Kehr Street at or near its intersection with Fougeron Street in the City of
Buftalo, New York (the date and the location of the events are sometimes hereafter referred to
generically as the “incident” and the “incident site,” respectively). Before any encounter
between the plaintiff and the officer defendants occurred on that day, the home across the street
from the incident site located on Kehr Street (house number not disclosed in the record) had been
the regrettable target of a drive-by shooting (the “crime scene”) and placed under the
investigatory oversight of multiple responding members of the Buffalo Police Department (the
“BPD”) who were assigned to the crime scene, including the officer defendants. During the time
following the shooting and while members of the BPD, including the officer defendants, were
conducting their investigation, the occupants of the crime scene home (and other persons from

the surrounding neighborhood) were outside on the porch of the house.’

Sometime after the above-described arrival of the BPD the plaintiff was bicycling toward
and near the vicinity of the crime scene, saw what he considered to be a “public” display of work

and services being performed by the BPD, and got off his bike at the incident scene to begin

3 The description of the persons situate outside the crime scene home set forth herein is founded upon the body
camera videos of the defendant officers that were admitted into evidence by stipulation of the parties and marked as
Exhibits 20 and 21.
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videotaping the crime scene with his cellphone video camera. Trial Exhibits 18,19.* The body
cam video footage of the officer defendants (Tr. Ex. 20 and 21) showed the physical placement
of the plaintiff to be across the street at a diagonal (“kitty-corner”) location away from the crime
scene.” The actual street crossing distance between the incident site where the plaintiff was
standing with his cellphone video camera and the crime scene home was not measured nor was
any estimate of the total distance offered by either party during the trial. It is fair to say, however,
that plaintiff’s cell phone video and the body camera footage show the plaintiff to be standing
across the street, on the grass of a vacant lot, and physically well beyond the police occupied

perimeter of the crime scene.

Eventually there came a time after performing certain aspects of their investigatory work
that the officer defendants were standing across the street from the crime scene at a location up
the street (and on the same side of the street) from where the plaintiff was standing at the end of
that city block. While talking with each other and other members of the BPD, the officer
defendants were approached by and got into a conversation with an individual who identified
himself as a neighbor and nephew of one of the occupants of the crime scene home. The officer
defendants, particularly Officer Moriarity testified (and the audio function of his body camera
faintly recorded), that this individual (hereafter referred to as the “witness™)® said he had asked
the plaintiff to stop videotaping the crime scene because it was causing some distress or

displeasure on the part of his aunt who was outside on the porch with some other individuals.

* All references to Exhibits are to those admitted into evidence as shown and set forth in Dkt. No. 100.

3 At no time was it shown or alleged that the plaintiff had physically invaded or encroached upon the perimeter of
the crime scene.

¢ This individual was not some type of “confidential” informant, and was openly seen on the body camera footage,
yet throughout the trial he was never plainly identified by name. As noted below, neither the witness nor anyone else
signed a supporting deposition in support of any of the charges filed against the plaintiff, most integrally, on the
charge of harassment in the second degree, nor were any of them produced to testify at this trial.
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The witness did not overtly complain to the officers that he was adversely impacted or affected

by the plaintiff’s videotaping or specifically describe what the nature or severity was of how the
videotaping was inflicting some form of criminally defined harm on the aunt (or anyone else).
See Dkt. No. 147 (Moriarity Trial Testimony), pg.75, I. 23 to pg.76. 1.10). Moreover, it is
relevant to note that Officer Moriarity had interacted with the plaintiff and affirmatively
witnessed the videotaping himself (without expressing any objection based on his personal
observations as to plaintiff’s presence and videotaping activity being “criminal” in its own right)

prior to the witness’s remarks about asking the plaintiff to stop.

Up to this point in the continuum of events leading up to and occurring prior to the

physical encounter and arrest of the plaintiff, the following facts were established at trial as

uncontroverted either by way of being admitted during the testimony of one of the
parties/witnesses or the documented content of the exhibits received into the record (nearly all of

which were stipulated to or admitted without objection by counsel):

1. The plaintiff’s physical position and presence at the incident scene was a public space
that he was constitutionally entitled to traverse and occupy, /d. at pg. 55, 1.11, which
the officer defendants were trained to respect as part of their public duty. /d. at pg. 12,
1. 11-19; see also /d. at pg. 144, 1. 9 to pg. 145, 1. 9 (Ofc. Bridgett Trial Testimony).’

2. Plaintiff’s filming of the presence, work and conduct of members of the BPD in the
performance of their public duties in and around the subject crime scene in this case

was known by the officer defendants and declared by the BPD to be fundamentally

7 All references to Dkt. No. 147 from pages 136-222 are to the testimony of Ofc. Bridgett.
5
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lawful and protected under the First Amendment. /d. at pg. 30, 1. 3-5; pg. 31, 1. 17
(referencing Exhibits 15 and 16); pg. 41, 1. 11-13.7 (See also Ex. 8, pgs. 29, 247-250.)

3. Officer Moriarity had a direct personal and casual conversation with the plaintiff
(approximately eight [8] minutes prior to the encounter...[watch out for the “dog
poop™ conversation]) when he was making an initial walk through the vacant lot
where the plaintiff was standing using his cell phone to videotape the crime scene. /d.
at pg. 46, l. 21 to pg. 47, 1. 16. Ofc. Moriarity did not advise the plaintiff that what he
was doing was illegal or prohibited nor did he order or ask him to stop, move, or
leave the area to prevent the filming from continuing. /d. at pg. 41, 1. 11-13; pg. 68, 1.
14 to pg. 69, 1. 6.

4. The plaintiff’s continued videotaping was openly and plainly seen by and known to
the officer defendants for an extended period of time during which Ofc. Moriarity
expressed a degree of personal distaste for the plaintiff’s videotaping calling it
“dumb” or “crazy dumb™ and Ofc. Bridgett commenting that “if he [Dean] starts
some sh*t, hit him up for obstruction™ both of which remarks were made before any
comment was received from the witness telling the officer defendants that he had
asked the plaintiff on his aunt’s behalf to stop filming. Id. at pg. 72, 1. 3-13.

5. The recorded time spent between the witness and the officer defendants involving a
“general conversation” (some “smalltalk™) when the witness told the officer
defendants about his prior conversation with the plaintiff asking him to stop
videotaping was approximately three and a half minutes in duration. /d. at pg. 73, 1. 8

to pg. 76, 1. 13.

7 At pg. 30, 1. 3-5, when asked if a person has the right to film the police in public, Ofc. Moriarity answered “A
hundred percent agree.” See also, pg. 53, 1. 4-24.
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6. Neither of the officer defendants advised the witness that what the plaintiff was doing
was generally protected under the First Amendment of the Constitution, which both
officer defendants knew as a matter of fact and law from their training and
educational instruction from the Manual of Procedures and other policies, rules and
regulations with the BPD, unless the constitutionally protected activity deviated in
such a way as to become criminal in nature. /d. at pg. 12, . 11-19 and pg. 144,1. 9 —
pg. 145,1. 9.

7. With respect to the two preceding paragraphs, it is undisputed that neither of the
officer defendants went across the street immediately after talking with the witness to
ask or discuss with any of the individuals on the porch, if and/or to what extent the
plaintiff’s presence across the street while videotaping the crime scene and activities
of the BPD was causing any of them some degree of personal upset, alarm, serious
annoyance, or any other degree of criminal distress or disturbance. Except for what
was told to them by the witness (some of which fell into the realm of being hearsay),
the officer defendants did not seek or have any direct and corroborative information
or complaints from any of the individuals on the porch to confirm that the aunt or
anyone else was “alarmed or seriously annoy(ed)” by the plaintiff’s videotaping
activity. Most telling of this fact was Ofc. Moriarity’s testimony whereby he
confirmed and admitted that (i) at no time did anyone from the front porch approach
him to complain about the plaintiff’s videotaping and that he did not go across the
street to ask any of them if they were alarmed or seriously annoyed by the plaintiff’s
videotaping activity to support the witness’s brief and partially hearsay comment

(Dkt. No. 147, pg. 80, 1. 1-6), and (ii) it was his (Ofc. Moriarity’s) own personal belief
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whereby he “perceived it [the videotaping and its possible publishing on You Tube] as
a concern” (Dkt. No. 147, pg. 75, 1.20), to serve as a basis (probable cause?) for a
charge of harassment in the second degree based on the plaintiff’s videotaping having
“no legitimate purpose” (Dkt. No. 147, pg. 74, 1. 32-24).° Ofc. Moriarity’s sense of
personal concern was premised on what he testified to as including “I live in a world
of what ifs being a cop” (underscore added), /d. at pg. 54, I. 15 to pg. 55, L. 1; see also
Id. atpg. 171, 1. 18 to pg. 173, 1. 22 (Ofc. Bridgett’s summary of what he saw and
confirming nd corroboration).

8. Without making any inquiry with the people on the porch at the crime scene to get
“information provided... from the family” (/d. at pg. 54, 1. 15-16), and confirm the
existence of any factually objective evidence of definable harm that they wished to
express in support of any criminal charge(s), Officer Moriarity walked up the street to
the incident site to begin a conversation with the plaintiff. /d. at pg. 50, 1. 2-6; see also
pg. 184, 1. 21 to pg. 186, 1. 4 and pg. 191, 1. 16 to pg. 192, 1. 4.

9. The discussion centered on Officer Moriarity asking the plaintiff to walk down the
street to another spot where his videotaping would be less directly in the presence of
the people at the front of the house. The plaintiff replied by basically saying that he
had a right to be where he was and refused to relocate, which then resulted in the
physical confrontation between Ofc. Moriarity and the plaintiff (immediately joined

in on by Ofc. Bridgett) and the arrest of the plaintiff. /d. at pg. 50.

® Though Ofc. Moriarity testified that he was also conceptually treating any “interference” by the plaintiff as some
form of distraction with the performance of his duties at the crime scene to be chargeable as an offense of
obstructing governmental administration, the entirety of the trial record makes it plain and clear that the entire
course of events leading up to the incident was premised on formulating what Ofc. Moriarity conceived to be
probable cause for and executing a charge of harassment in the second degree. The obstruction, disorderly conduct
and resisting arrest charges were all tangential and did not form the basis for the encounter that resulted in the
preparation of the misdemeanor and violation charges filed against the plaintiff.
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10. The plaintiff was handcuffed, sequestered into the back seat of the officer defendants
police vehicle, and transported to the BPD Headquarters to be booked, strip searched,
and thereafter jailed overnight until his arraignment the next morning in Buffalo City
Court. Each of the four complaints signed and filed by Officer Moriarity and all four
charges set forth therein were thereafter dismissed on October 11, 2019, as facially
defective pursuant to CPL § 170.30.!° Id. at pg. 56, 1. 16 to pg. 57, 1. 9.

B. The Trial and Post-Trial Posture of the Action

The jury trial began on April 28, 2025, and was completed with the jury verdict rendered
and received on May 6, 2025. The entire record of the trial is set forth in the transcripts filed as
NYSCEF Documents 143-148, the Exhibit Lists (Dkt. Nos. 100 and 101), the Court’s Charge

(Dkt. No. 102) and the correlative Jury Notes and the Verdict Sheet (Dkt. Nos. 103-108).

As noted above (Fn. 2), presently before the Court are motions made by both parties for a
directed verdict at the close of the plaintiff’s case-in-chief which also constituted the close of the
defendants’ case based on their determination to “rest” on the record at the close of plaintiff’s
proof. See Dkt. No. 144, pg. 78, 1. 15 through pg. 79, 1. 13; and pgs. 81, 1.8 through pg. 89
(motions pursuant to CPLR Rule 4401 for a directed verdict and the Court’s ruling to reserve

decision).

10 See Certificate of Disposition, Dkt. No. 87. The complaints alleged the following charges, respectively: (1)
resisting arrest, (2) obstruction of governmental administration, (3) harassment in the 2™ degree, and (4) disorderly
conduct. None of the complaints, most notably the harassment in the 2" degree, were accompanied by supporting
depositions from any of the crime scene/front porch occupants alleging that the plaintiff’s videotaping caused them
to believe or feel that the plaintiff was “engag[ing] in a course of conduct or repeatedly commit[ing] acts which
alarm or seriously annoy such other person and which serve no legitimate purpose.” PL 240.26 (3).
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After the jury verdict was received and placed on the record, plaintiff requested a period
of 60 days to file a post- trial motion pursuant to CPLR 4404 (a) which was granted. Plaintiffs
motion was filed on June 9, 2025, with a return date of July 24, 2025. Defendants filed their
opposing papers on July 17, 2025. The Court has reviewed the entire trial record and all of the

factual content of the affirmations and legal argument made by counsel for both parties.

STANDARD OF REVIEW ON POST-TRIAL MOTION PURSUANT TO CPLR 4404 (a)

A. The statutory grounds for a post-trial motion are set forth in CPLR Rule 4404 (a) and
provides as follows:

“(a) Motion after trial where jury requested. Afier
a trial of a cause of action or issue triable of right
by a jury, upon the motion of any party or on its
own initiative, the court may set aside a verdict or
any judgment entered thereon and direct that
Jjudgment be entered in _favor of a party enfitled to
Jjudgment as a matter of law or it may order a new
trial of a cause of action or separable issue where
the verdict is contrary to the weight of the evidence,
in the interest of justice or where the jury cannot
agree after being kept together for as long as is
deemed reasonable by the court.”

1. Judement Notwithstanding the Verdict (a/k/a Judgment n.o.v.) - Directed Verdict

On a post-trial motion for judgment as a matter of law notwithstanding the verdict

the Court of Appeals enunciated the long-standing analysis to be applied in Cohen v.

Hallmark Cards, 45 NY2d 493, 499 (1978) (“It is necessary to first conclude that there is

simply no valid line of reasoning and permissible inferences which could possibly lead

rational men to the conclusion reached by the jury on the basis of the evidence presented

10
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at trial. The criteria to be applied in making this assessment are essentially those required
of a Trial Judge asked to direct a verdict.” Id. at 499 [italics added]). Like a motion for a
directed verdict, “In determining whether to grant such a motion, the court must view the

evidence in the light most favorable to the opposing party.” (Vintage. LLC v. Laws

Constr. Corp., 13 NY3d 847, 849).

2. Verdict Contrary to the Weight of the Evidence

The equally well-established standard from the Court of Appeals on a motion to
set aside the verdict as contrary to the weight of the evidence presented at trial is set forth

in Lolik v. Big V Supermarkets, 86 NY2d 744 (1995) (“the evidence so preponderate[d]

in favor of the [plaintiff] that [the verdict] could not have been reached on any fair

interpretation of the evidence™). Id. at 746.

The legion of case law decided both before and after the adoption of Rule 4404 (a) and in
accordance with the precedent articulated by the Court of Appeals has resulted in a handful of

universally recognized principles that apply to this motion, all of which were summarized by the

court in Nicastro v. Park, 113 A.D.2d 129, 495 N.Y.S.2d 184 (2" Dept. 1985), and can be stated
briefly as follows:

(1) Rule 4404 (a) represents a codification of the long held common
law precept that a trial court has the inherent authority and
discretion to set aside a jury verdict that is contrary to the weight
of evidence presented at trial or inconsistent with the interest and
ends of justice in any given case, Nicastro, 113 A.D.2d at 131-132,
495 N.Y.S.2d at 187;

(i)  That the court’s inherent authority to review a jury verdict is
“essentially a discretionary and factual determination™, Nicastro
113 A.D.2d at 132, 495 N.Y.S.2d at 187,

(iii)  The court’s review of whether a jury verdict should be set aside as
contrary to the weight of the evidence and ordering a new trial to
be held, “does not involve a question of law, but rather requires a
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discretionary balancing of many factors™ and such discretion, when
exercised will be given great deference, Nicastro, 113 A.D.2d at
133, 495 N.Y.S.2d at 188;

(iv)  Generally speaking a verdict should not be set aside unless “the
jury could not have reached the verdict on any fair interpretation of
the evidence,” Nicastro, 113 A.D.2d at 134, 495 N.Y.S.2d at 189
(other cites omitted); and

(V) When a jury verdict can be viewed as being unsupportable such
that “no valid line of reasoning and permissible inferences which
could possibly lead rational men to the conclusion reached by the
jury on the basis of the evidence presented at trial”, Nicastro, 113
A.D.2d at 132, 495 N.Y.S.2d at 187-188 (Cohen, supra [other cites
omitted]), then in such event the court is further empowered to
decide the issue as a matter of law and render a directed verdict in
favor of the party entitled to the same, Nicastro, supra.

The Appellate Division, Fourth Department, set forth the applicable analysis on a motion
pursuant to CPLR 4404 (a) with respect to both grounds for potential relief (either set aside as

contrary to the weight of evidence or judgment notwithstanding the verdict) in 2006905 Ontario

Inc. v. Goodrich Aerospace Canada, Ltd., 222 A.D.3d 1436, 1438-39, leave to appeal denied,

225 A.D.3d 1245 (2024), and leave to appeal denied, 42 N.Y.3d 904 (2024).

On the weight of evidence to set aside:

“It is well settled that a verdict in favor of a defendant may be set aside as against the
weight of the evidence only if “the evidence so preponderate[d] in favor of the [plaintiff]
that [the verdict] could not have been reached on any fair interpretation of the evidence”
(Lolik v Big V Supermarkets, 86 NY2d 744, 746 [1995] [internal quotation marks
omitted]; see DeFisher v PPZ Supermarkets, Inc., 186 AD3d 1062, 1063-1064 [4th Dept
2020]). The determination of a motion to set aside a verdict as against the weight of the
evidence “is addressed to the sound discretion of the trial court, but if the verdict is one
that reasonable persons could have rendered after receiving conflicting evidence, the
court should not substitute its judgment for that of the jury” (Ruddock v Happell, 307
AD2d 719, 720 [4th Dept 2003]; see McMillian v Burden, 136 AD3d 1342, 1343 [4th
Dept 2016]; Sauter v Calabretta, 103 AD3d 1220, 1220 [4th Dept 2013]). “[I]t is within
the province of the jury to determine issues of credibility, and great deference is accorded
to the jury given its opportunity to see and hear the witnesses™ (McMillian, 136 AD3d at
1343-1344 [internal quotation marks omitted]; see Sauter, 103 AD3d at 1220).”
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On the motion for a judegment notwithstanding the verdict:

“Contrary to plaintiff's contention, we conclude that the court properly denied its posttrial
motion insofar as it sought judgment notwithstanding the verdict on the first element of
the fraud cause of action (see CPLR 4404 [a]). Inasmuch as it cannot be said that there 1s
“no valid line of reasoning and permissible inferences which could possibly lead rational
[persons] to the conclusion reached by the jury on the basis of the evidence presented at
trial” (Cohen v Hallmark Cards, 45 NY2d 493, 499 [1978)), plaintiff is not “entitled to
judgment as a matter of law” (CPLR 4404 [a]).”

The judgment n.o.v. threshold was recently reiterated by the Fourth Department in

Blatner v. Swearengen, 239 A.D.3d 1399, 1400 (4™ Dept 2025):

“A party is entitled to judgment notwithstanding the verdict where there is “no valid line
of reasoning and permissible inferences which could possibly lead rational [persons] to
the conclusion reached by the jury on the basis of the evidence presented at trial” (Cohen
v. Hallmark Cards, 45 N.Y.2d 493, 499, 410 N.Y.S.2d 282, 382 N.E.2d 1145 [1978]; see
2006905 Ontario Inc. v. Goodrich Aerospace Can., Ltd., 222 A.D.3d 1436, 1439, 202
N.Y.S.3d 847 [4th Dept. 2023], Iv denied 42 N.Y.3d 904, 2024 WL 4229221 [2024]).”

Similarly, and for the sake of completing the continuum of time up to the present on the
authority issued from the Fourth Department on the “contrary to the weight of the evidence™

standard, see Revere v. Burke, 229 AD3d 1212 (4% Dept 2024), and Kendrick v. Rochester

General Hospital, 228 AD3d 1281 (4™ Dept 2024); Pace v. Crouse Health Hospital. Inc.,

236 AD3d 1418 (4" Dept decided 7/25/2025).

B. The Judgment Review Status of the Court in This Action

The initial matter of critical consideration to examine is to what extent does this Court
have continuing review authority in a case that has been previously examined by the Appellate

Division, Fourth Department. Taylor v. City of Buffalo, et al, 229 AD3d 1125 (4" Dept 2024).

This case went to trial on the strength of the Memorandum and Order issued by the Fourth
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Department that modified the lower court’s denial of the defendants’ motion for summary
judgment to dismiss the entire complainf and granted the motion in part (dismissing the 4™, 5%,
6" and 11" causes of action and the claim for punitive damages). The remaining causes of action
were found to be entitled to proceed to trial to determine questions of fact that precluded

awarding summary judgment of relief to dismiss as a matter of law.

1. Are Anv Issues of Fact or Matters of Law Still Reviewable at Trial

The first issue therefore, procedurally speaking, is: If plaintiff’s causes of action that
survived defendants’ motion for summary judgment and were thereafter determined by the
Appellate Division to require a trial based on the existence of unresolvable “questions of fact”
(as shown in the motion record on appeal), is this Court even authorized and allowed to examine
whether those previously determined questions of fact can be determined differently than found
by the jury or as a matter of law based on the trial record? It appears the answer to that question

is “yes.” In Suzanne P. v. Joint Board of Directors of Erie-Wyoming County Soil Conservation

District. 194 AD3d 1483 (4™ Dept 2021), aff 'd as modified, 41 NY3d 391 (2024), the Fourth

Department summarized a procedural history that entailed the lower court rendering a decision
on a post-trial motion that incorporated and addressed a Rule 4401 motion for a directed verdict
which the court reserved decision on during the trial, on issues which had previously been the
subject of a prior appeal on defendants’ motion for summary judgement to dismiss (Suzanne P,
175 AD3d 1093 [2019]). In essence, the Court noted and markedly commented on the distinct
difference in the records produced on the motion for summary judgment (even referring to
“unilluminating deposition testimony™ offered on the summary judgment motion as being
replaced by more credible testimony at the trial and noting that the prior appeal included

“submissions and the rationales of the parties™) that were replaced by evidence at trial that
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supported the granting of a directed verdict on the same critical issue that had been previously
denied summary judgment. /d. 1485-1486. A similar procedural posture (but opposite holding)

was in play in Delgado v. City of New York, 144 AD3d 46 (1* Dept 2016), where the Appellate

Division, First Department, held that its prior denial of defendant’s summary judgment motion
was the “law of the case” which the trial court was bound by “absent the introduction of

subsequent evidence (at trial) to show otherwise.” Id. at 48.

The same procedural backdrop scenario is present in this case...the prior appeal of the
defendants’ motion for summary judgment (Taylor, supra) contained a plethora of submission
material on multiple issues, that never found its way into admissible evidence form at trial. Thus,
those materials submitted at the time of the summary judgement motion were not viably before
the trial court for further review by the jury (or the Court), thus allowing those issues to be
examined on the quality of the evidence adduced at trial.'” Accordingly, all of the motions, made

at trial and post-trial, are properly before this Court for review and disposition.

19 The most notable of the items included in the summary judgment record but not presented in direct admissible
form at the trial was the hearsay (and unsworn) statement of Ms. Kathy Palmer taken during the investigation
conducted by the Internal Affairs Division of the BPD. Ms. Palmer appears to be the owner of the house that was the
target of the crime scene shooting (and the witness’s aunt) who made an extensive statement describing her
purported displeasure with the plaintiff’s videotaping of her home and that she had dispatched two family members
(the witness and her son on two separate occasions) to ask the plaintiff to stop videotaping and further stated that her
daughter arrived at the house after the shooting and got into a yelling match with the plaintiff in connection with his
videotaping activity. Ms. Palmer’s statement, taken at face value at the time of the summary judgment motion,
would support the arguable existence of probable cause in support if the crime of harassment in the second degree
which the defendants have the burden of proof on to establish an affirmative defense to a false arrest cause of action.
Pomento v City of Rome, infra. Ms. Palmer’s statement conflicted with the deposition testimony of the parties and
contributed to creating a question of fact on the issue of probable cause for the arrest on the harassment charge.
During the trial, however, where the burden still rested squarely on the defendants’ shoulders, neither Ms. Palmer
nor anyone else appeared to testify in support of the “alarmed or seriously annoyed™ element of the defendants’
probable cause to arrest for harassment affirmative defense.
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