IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA
CHARLOTTE DIVISION

J’ON STATON, as a Representative of the
Estate of MALCOLM TRIESTE STATON,
and on behalf of his minor children; and

CREE FAULKNER, Individually,
Plaintiffs,
V.

EDDIE CATHEY, in his Individual and
Official Capacity as Sheriff of Union County
Sherift’s Office; CHRISTOPHER J. HICKS,
in his Individual Capacity as a Deputy of the
Union County Sheriff’s Office; NICHOLAS
J. KIRKLEY, in his Individual Capacity as a
Deputy of the Union County Sheriff’s Office,
CHRISTOPHER B. LITTLE, in his
Individual Capacity as a Deputy of the Union
County Sheriff’s Office; and COREY J.
WILLIAMS, in his Individual Capacity as a
Deputy of the Union County Sheriff’s Office,

Defendants.
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NOW COMES Plaintiffs, ’ON STATON, as a Representative of the Estate

of MALCOM TRIESTE STATON, and on behalf of his minor children; along with

CREE FAULKNER, Individually, and hereby file their Complaint for Damages, as
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follows:

INTRODUCTION

This is a civil rights lawsuit seeking damages under North Carolina and
federal law for the wrongful death of MALCOLM STATON and the illegal arrest
of CREE FAULKNER. On March 15, 2022, Defendants NICHOLAS KIRKLEY,
CHRISTOPHER LITTLE, COREY WILLIAMS, and BRIAN LITTLE, as sworn
deputies with the Union County Sheriff’s Office, while acting individually and in
concert as joint tortfeasors, caused the shooting death of MACOLM STATON and
the false arrest and imprisonment of CREE FAULKNER. The actions of these
deputies violated clearly established statutory and constitutional law including the
Fourth Amendment of the United States Constitution.

JURISDICTION AND VENUE

1.

This action i1s brought pursuant to 42 U.S.C. §§ 1983 and 1988, the Fourth
and Fourteenth Amendments of the Constitution of the United States as applied to
the State of North Carolina and its entities, officials, and employees, as well as the
statutes and common law of the State of North Carolina.

2.

This Court has original jurisdiction over Plaintiffs’ claims pursuant to 28
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U.S.C. §§ 1331 and 1343(a)(3) because they arise out of 42 U.S.C. §1983 and
1988. This Court has subject matter jurisdiction over Plaintiffs’ claims pursuant to
28 U.S.C. § 1332(a)(1) because the amount in controversy exceeds $75,000 and
Plaintiffs’ and Defendants have complete diversity.

3.

This Court has supplemental jurisdiction over Plaintiffs’ state law claims
pursuant to 28 U.S.C. § 1367(a) because they are so related to Plaintiffs’ §1983
claims, over which this Court has original jurisdiction, that they form part of the
same case or controversy under Article III of the United States Constitution.

4.

Venue is proper in the Western District of North Carolina, Charlotte
Division pursuant to 28 U.S.C. § 1391(b)(2), as a substantial part of the events
giving rise to the claim occurred in Union County, North Carolina.

IDENTIFICATION OF PARTIES

5.
Plaintiff J’ON STATON is, and at all relevant times, was a citizen of the
United States residing at 5704 Austin Grove Church Road, Marshville, North
Carolina 28103. Plaintiff STATON brings this action in a representative capacity,

having filed an application in Lancaster County, South Carolina (Case No. 2024-
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ES-29-00171) for appointment to serve as administrator of the estate of her
deceased son, MALCOM STATON, who at the time of his death resided at 6401
N. Matson Street, Kershaw, South Carolina 29067.

6.

Plaintiff CREE FAULKNER (hereinafter “MS. FAULKNER”), is, and at all
relevant times, was a citizen of the United States and residing at 650 Price
Cemetery Road, Pageland, South Carolina 29728.

7.

Defendant EDDIE CATHEY (hereinafter referred to as ‘“Defendant
CATHEY?”) is, and at all relevant times, was the Sheriff of the Union County
Sheriff’s Office (“UCSO”), with supervisory and managerial authority over all
Union County Sheriff’s Office deputies.

8.

In his role as Sheriff, Defendant CATHEY was ultimately responsible for
the management and operation of UCSO, which is responsible for the enforcement
of North Carolina state and local laws and ordinances within Union County, and
the orchestration and oversight of criminal investigations.

9.
As Sheriff, Defendant CATHEY is an independently elected constitutionally
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mandated public official who employs deputies who function as representatives of
the Sheriff. See N.C. Const. art VII §2 and N.C.G.S. § 162-1. As such, Defendant
CATHEY is liable for the acts or omissions of his deputies as he is for his own.

10.

Defendant CATHEY is a resident and citizen of the State of North Carolina
and may be served with process in his individual and official capacities at his place
of work located at 3344 Presson Road, Monroe, North Carolina 28112.
Jurisdiction and venue are proper as to Defendant CATHEY.

11.

Defendant CHRISTOPHER HICKS (hereinafter referred to as “Defendant
HICKS”) is, and at all relevant times was, a sworn deputy of the UCSO,
responsible for policing Union County under the color and pretense of the federal
and state laws as well as the ordinances, regulations, customs, and usages of the
State of North Carolina and the UCSO.

12.

The actions of Defendant HICKS that are the subject of this Complaint were
undertaken in the regular course of his employment as a deputy of UCSO.
Defendant HICKS is sued in his individual capacity, and based on his actions
described herein, is not entitled to a defense of qualified immunity or public
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official immunity.
13.

Defendant HICKS is a resident and citizen of the State of North Carolina
and may be served with process at his personal place of residence located at 316
Seven Oaks Drive, Monroe, North Carolina 28110-8915. Jurisdiction and venue
are proper as to Defendant HICKS.

14.

Defendant NICHOLAS KIRKLEY (hereinafter referred to as “Defendant
KIRKLEY”) is, and at all relevant times was, a sworn deputy of the UCSO,
responsible for policing Union County under the color and pretense of the federal
and state laws as well as the ordinances, regulations, customs, and usages of the
State of North Carolina and the UCSO.

15.

The actions of Defendant KIRKLEY that are the subject of this complaint
were undertaken in the regular course of his employment as a deputy of UCSO.
Defendant KIRKLEY is sued in his individual capacity, and based on his actions
described herein, is not entitled to a defense of qualified immunity or public

official immunity.
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16.

Defendant KIRKLEY is a resident and citizen of the State of North Carolina
and may be served with process at his personal place of residence at 74 Bennett
Heights Road, Monroe, North Carolina 28170-8400. Jurisdiction and venue are
proper as to Defendant KIRKLEY'.

17.

Defendant CHRISTOPHER LITTLE (hereinafter referred to as “Defendant
LITTLE”) is, and at all relevant times was, a sworn deputy of UCSO, responsible
for policing Union County under the color and pretense of the federal and state
laws as well as the ordinances, regulations, customs, and usages of the State of
North Carolina and the UCSO.

18.

The actions of Defendant LITTLE that are the subject of this Complaint
were undertaken in the regular course of his employment as a deputy of UCSO.
Defendant LITTLE is sued in his individual capacity, and based on his actions
described herein, is not entitled to a defense of qualified immunity or public
official immunity.

19.
Defendant LITTLE is a resident and citizen of the State of North Carolina
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and may be served with process at his personal place of residence at 823 Gemcrest
Drive, NE, Conover, North Carolina 28613-1766. Jurisdiction and venue are
proper as to Defendant LITTLE.

20.

Defendant COREY WILLIAMS (hereinafter referred to as “Defendant
WILLIAMS”) is, and at all relevant times was, a sworn deputy of UCSO,
responsible for policing Union County under the color and pretense of the federal
and state laws as well as the ordinances, regulations, customs, and usages of the
State of North Carolina and the UCSO.

21.

The actions of Defendant WILLIAMS that are the subject of this complaint
were undertaken in the regular course of his employment as a deputy of the UCSO.
Defendant WILLIAMS is sued in his individual capacity, and based on his actions
described herein, is not entitled to a defense of qualified immunity or public
official immunity.

22.

Defendant WILLIAMS 1is a resident and citizen of the State of North
Carolina and may be served with process at his personal place of residence at 4222
Richardson Road, Monroe, North Carolina 28112-9393. Jurisdiction and venue are
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proper as to Defendant WILLIAMS.

STATEMENT OF FACTS

23.

The events surrounding this incident were investigated by the North
Carolina Bureau of Investigation (SBI) and turned over to Union County District
Attorney’s Office for review. However, as of the filing of this lawsuit, counsel for
Plaintiffs have been denied access or production to any of the evidence obtained as
part of this investigation, including any video footage of the incident,! as well as
documentation identifying the actions and identities of the UCSP deputies involved

in this incident.?

"' On April 1, 2022, Plaintiff Cree Faulkner filed a Petition for Release of Custodial Law
Enforcement Agency Recording requesting the opportunity to review any UCSO officer body
camera and dash camera footage. See Exhibit 1, attached. On May 5, 2022, Shean Williams, an
attorney from the Cochran Firm involved in the representation of Plaintiffs, filed a Request to
Law Enforcement Agency to Disclose Recording of Death or Serious Bodily Injury specifically
requesting “any and all recordings including but not limited to body cam and Dash cam footage
from any and all officers, sheriffs, and/or deputies, involved in the incident.” See Exhibit 2,
attached. On July 18, 2022, Judge Hunt Quinn of Union County Superior Court issued an Order
on Petition for Review of Request to Disclose Recording of Death or Serious Bodily Injury, on
the stated grounds that “[n]one of the videos as viewed by the Court in camera depict anything
other than what occurred after Mr. Staton’s injuries were sustained” and “Mr. Staton’s image and
voice do not appear on the videos” and “[t]hus, the videos do not depict the death or serious
injury to Mr. Staton as defined by NCGS 13201.4(A)(b1).” See Exhibit 3, attached.

2 On April 28, 2022, the Cochran Firm Atlanta submitted a public records request to Defendant
Eddie Cathey requesting the identity of the deputies involved in this incident, documents relating
to any UCSO investigations into this incident, as well as personnel, training and disciplinary files
relating to the deputies involved in this incident. See Exhibit 4, attached. In response to this
request, Defendant Cathey stated that the above-requested information “may only be obtained
via a court order,” citing N.C.G.S. Section 153A-98(c)(4). See Exhibit 5, attached.
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24,

According to a Facebook statement from UCSO, this incident occurred when
“a Union County Sheriff’s Office deputy attempted to conduct a traffic stop on a
sedan parked in the parking lot of the Sunny Food Mart” and as “the deputy
initiated the traffic stop, the driver of the suspect vehicle attempted to flee by using
his vehicle to strike at least three UCSO deputy vehicles involved with the traffic
stop.” See Facebook, March 16, 2022, Union County Sheriff’s Office, Monroe,
NC, attached as Exhibit 6.

25.

On March 15, 2022, at approximately 7 p.m., MR. STATON and MS.
FAULKNER drove in her 2009 Honda Accord to Sunny Food Mart (“the store™)
located in Union County at 1800 Walkup Ave., Monroe, North Carolina 28110.

26.

Upon information and belief, Defendants HICKS, WILLIAMS, LITTLE and
KIRKLEY, were participating in an undercover drug investigation and suspected
that MR. STATON had drugs on his person or in the vehicle which is why they
attempted to detain him.

27.
When they arrived at the store, MR. STATON was driving, and MS.
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FAULKNER was sitting in the front passenger seat, while her and MR.
STATON’s two minor children, L.S. age 3, and K.S. age 2, were seated in the back
of the car, along with MS. FAULKNER’s minor son, G.L. age 5.

28.

Once they arrived at the store, MR. STATON parked, got out of the Honda,
and entered the store, leaving MS. FAULKNER and the children in the vehicle.

29.

Shortly after entering the store, MR. STATON returned to the vehicle to get
more money from MS. FAULKNER for his purchase, and then went back into the
store.

30.

After coming out of the store with his purchases, MR. STATON got back
into the Honda with MS. FAULKNER and the children, turned the car on and
attempted to drive out of the store’s parking lot, just prior to MR. STATON’S
encounter with Defendant deputies.

31.

Video footage from the store shows that this incident “starts with an
unmarked car with blue lights pulling up to the side of Malcolm Staton’s Honda
Accord” at which point “[t]he officer jumps out and Staton backs up as another
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officer pulls behind him.” See, Video shows moments before deputies shot, killed
man in Monroe; family demands answers, WSOC-TV, by John Paul, April 29,
2022; attached as Exhibit 7.
32.
The video shows that “Staton drives around the first car, and another
unmarked car can be seen speeding into view to block him” and “[t]hen, a pickup

truck slams into the back of Staton’s car.” Id. See video at:

https://www.wsoctv.com/news/local/community-gathers-monroe-protest-deadly-
deputy-involved-shooting-food-mart/ OQHWU4KXABGAHIUHSFTZ444X3A/.
33.

Upon information and belief, Defendant HICKS, WILLIAMS, and LITTLE
were occupying the unmarked vehicles that can be seen in the above-referenced
video attempting to block MR. STATON from driving out of the parking lot, by
positioning their vehicles to each side of the Honda, and then rear-ending the
vehicle in a pickup truck.

34.

Although not shown in the above-referenced video, as Defendants HICKS,
WILLIAMS, and LITTLE are attempting to block the Honda from leaving the
store’s parking lot, an unmarked van pulls up and joins in the attempt to block the
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Honda by pulling in front of the Honda.
35.

Upon information and belief, Defendant KIRKLEY was observing the
events unfold from across the street and was the driver of the unmarked van that
pulled in front of the Honda joining Defendants HICKS, WILLIAMS, and LITTLE
in their attempt to block the Honda from leaving the parking lot.

USE OF DEADLY FORCE BY
DEFENDANT KIRKLEY

36.

After pulling in front of the Honda, Defendant KIRKLEY exited his vehicle
and began shooting into the Honda multiple times, striking both the vehicle and
MR. STATON.

37.

The Honda that MR. STATON was driving at the time of this incident was
owned by MS. FAULKNER, who was contacted by the UCSO to retrieve the
vehicle, at which time she took photographs showing the multiple gunshot holes in
the vehicle and resulting damage. See Photo of bullet hole to the right back
passenger window, attached as Exhibit 8; Photo of bullet hole to above the
driver’s side door, attached as Exhibit 9; Photo of driver’s side window shot out,

attached as Exhibit 10; Photo of bullet hole in the back passenger door, attached as
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Exhibit 11; and Photo of two bullet holes in the front windshield, attached as
Exhibit 12.
38.

As a direct and proximate result of Defendant KIRKLEY shooting multiple
times into the Honda, with the intent to strike and detain MR. STATON, several
bullets struck MR. STATON, twice in the back of the head, and once on the side of
his head, resulting in his death on March 17, 2022.

39.

After being shot, MR. STATON was handcuffed, provided with medical
treatment on the scene by EMT’s and then transported to Atrium Health Carolinas
Medical Center in Charlotte for treatment relating to his gunshot injuries.

40.

As a direct and proximate result of Defendant KIRKLEY shooting at and
into the Honda, MS. FAULKNER was grazed by a bullet across her right breast,
causing an open wound and permanent scarring which required medical treatment.

41.

As a result of being shot in the head by Defendant KIRKLEY, blood from
MR. STATON’s gunshot wounds splattered on the face and clothing of MR.
STATON and MS. FAULKNER’s children in the back seat of the Honda.
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UCSO’S USE OF FORCE POLICY

42.

UCSO’s “Use of Force” policy states that “[nJo deputy shall use physical
force greater than reasonably necessary to accomplish a lawful detention or
custodial transfer, effect a lawful arrest, or to protect the officer or a third person
against unlawful assault, battery, threat of death or serious bodily injury.” See
UCSO, Standards Operating Procedure, Use of Force, attached as Exhibit 13.

43.

UCSO’s policy provides that an “officer may use only that force which a
reasonably intelligent and well-trained officer would use under the same or similar
circumstances,” and allows an officer to “escalate their use of force when a lower
force option has failed or when a lower force option would be clearly ineffective.”
Id. at Page 2.

44,

UCSO’s policy states that “[florce cannot be used to effect an unlawful
arrest, because an individual may resist an unlawful arrest as long the resistance is
not excessive.” Id.
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45.

UCSO defines “deadly force” as “the use of a weapon or hands-on
technique/tactic, which by its very nature or design may cause death or serious
bodily injury or the use of an object, when used in a particular manner, may cause
death or serious injury.” Id. at Page 3.

46.

According to UCSQO’s policy, the “[s]afeguarding of human life shall always
be a paramount consideration in deciding whether deadly force should be used.”
Further, UCSO’s policy provides that “an officer is justified in the use of deadly
force upon another person only when it is reasonably necessary to accomplish one
of the following.”

1. To defend himself or herself or a third person from what they
reasonably believe to be the imminent use of deadly physical force.

2. To effect the arrest or to prevent the escape from custody of a
person they reasonably believe is attempting to escape by means of
a deadly weapon, or who by their conduct or others means
indicates that they present an imminent threat of death or serious
physical injury to others unless apprehended without delay.
ld.

47.
According to UCSO’s policy, “[w]eapons may be fired at the driver or other
occupant of a moving vehicle only when the officers have probable cause to

16
Case 3:24-cv-00311-DCK  Document1 Filed 03/14/24 Page 16 of 42



believe that the subject poses an imminent danger of death or serious bodily harm
to the officers or other persons.” Furthermore, UCSQO’s policy stresses that “[t]he

use of deadly force in this case shall not create a danger to the public that

outweighs the likely benefits of its use” and that “[ulnder no circumstances

should an officer attempt to disable a vehicle by discharging a firearm at the

engive or other area of the vehicle.” /d. at Page 8 (emphasis in original).

48.

UCSO’s policy prohibits “[f]iring at vehicles solely for the purpose of
disabling a moving vehicle.” Id.

49.

At no point during this incident did MR. STATON drive the Honda in a
manner that was negligent, reckless, or intended to cause death or serious injury to
Defendant KIRKLEY, any of the officers, or any civilian bystanders.

50.

At no point during this incident did MR. STATON use, threaten, or intend to
inflict deadly force or serious injury to Defendant KIRKLEY, any of the officers,
or any civilian bystanders.

51.
As Defendant KIRKLEY fired multiple shots into the Honda, his actions
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were not for the purpose of protecting himself, other officers, or civilian bystanders
from being struck by the Honda, but was for the purpose of stopping and detaining
MR. STATON, based on an unjustified suspicion that he possessed drugs.

52.

At no point during Defendant KIRKLEY’s discharge of his weapon were
any civilian bystanders or deputies, including Defendant KIRKLEY, in the path of
the oncoming Honda such that they were facing an imminent threat of death or
bodily injury or could not otherwise have taken reasonable steps to move out of the
way of the Honda.

53.

At no point during this incident did MR. STATON or MS. FAULKNER
attempt to exit the Honda or do anything that was threatening towards the officers
or anyone on the scene.

54.

At no point during this incident did Defendants have or obtain a warrant or
probable cause to believe that MR. STATON and/or MS. FAULKNER were
committing a crime or had committed any crimes.

55.
The actions of Defendant KIRKLEY in shooting at and into the Honda were
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in violation of UCSO’s policy regarding use of deadly force because there was no
probable cause to believe that MR. STATON or MS. FAILKNER posed an
imminent danger of death or serious bodily harm to the officers on the scene or any
other persons.

56.

The actions of Defendant KIRKLEY in shooting at and into the Honda were
in violation of UCSQO’s policy regarding use of deadly force because Defendant
KIRKLY fired at and into the vehicle for the purpose of disabling the vehicle to
detain MR. STATON.

57.

Following this incident, no firearms or illegal weapons were found on MR.

STATON, nor were any illegal drugs found in the vehicle.

ARREST AND INTERROGATION OF
CREE FAULKNER

58.

After MR. STATON was shot, Defendant HICKS, WILLIAMS, LITTLE
and KIRKLEY ordered MS. FAULKNER out of the vehicle, commanded her to
get on the ground, and placed her in handcuffs, and had her transported to UCSO.

59.

Following her detention and arrest on the scene, MS. FAULKNER was
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transported in handcuffs to UCSO in an unmarked van.
60.

While at the Sheriff’s office, MS. FAULKNER remained in handcuffs and

was placed into an interrogation room for about 10-15 minutes.
61.

Shortly after being placed into the interrogation room in handcuffs, MS.
FAULKER was relocated to a conference room at UCSO, where her handcuffs
were removed, and she was questioned by two SBI agents for about 45 minutes.

62.

After being questioned by the SBI agents, MS. FAULKER was released

without being charged.

FEDERAL CLAIMS

COUNT I

Unreasonable and Excessive Force Against Malcolm Staton and Cree
Faulkner in Violation of the Fourth Amendment and 42 U.S.C. § 1983

(Defendant KIRKLEY)
63.
Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
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64.

Under the Fourth Amendment to the United States Constitution, MR.
STATON and MS. FAULKNER have the constitutional right to be free from
unreasonable seizures, which includes seizures accomplished by excessive force.
See Jones. v. Buchanan, 325 F.3d 520, 527 (4th Cir. 2003).

65.

MR. STATON and MS. FAULKNER were seized within the meaning of the
Fourth Amendment when Defendant KIRKLEY shot multiple times into the
Honda, which amounted to a “show of authority” with an “intent to retrain” that
resulted in the “termination of [their] freedom of movement.” See Torres v.
Madrid, 141 S. Ct. 989, 1001 (2021).

66.

The United States Supreme Court had held that test for whether force
employed by an officer to accomplish a seizure is excessive is one of “objective
reasonableness under the circumstances.” See Graham v. Connor, 490 U.S. 286,
399 (1989). In determining whether force was excessive, a court must weigh “the
nature and quality of the intrusion on the individual’s Fourth Amendment interests

against the countervailing governmental interest at stake.” Id. at 296.
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67.

Although an officer’s actions in creating a dangerous situation leading to the
use of force is not relevant to the Fourth Amendment analysis, the reasonableness
of an officer’s actions in using force is determined based on the information
possessed by the officer at the moment the force is employed. See Elliottt v.
Leavitt, 99 F.3d 640, 643 (4th Cir. 1996).

68.

The Supreme Court has held that “the intrusiveness of a seizure by means of
deadly force is unmatched.” Tennessee v. Garner, 471 U.S. 1,9 (1985). An officer
may use deadly force only if the officer has “probable cause to believe that the
suspect poses a threat of serious bodily harm, either to the officer or to others.” Id.
at 11.

69.

At the time Defendant KIRKLEY shot multiple times into the Honda
striking MR. STATON several times in the head, there was no reasonable basis for
Defendant KIRKLEY to conclude that MR. STATON posed a threat of serious
physical harm to him, or any of the officers’ present on the scene. See Waterman

v. Batton, 393 F.3d 471, 477-478 (4th Cir. 2005).
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70.

At the time Defendant KIRKLEY shot multiple times into the Honda
striking MR. STATON several times in the head, it was clear that MR. STATON
was not attempting to use the Honda as a deadly weapon to assault or injure the
officers but was attempting to flee and drive out of the parking lot of the store.

71.

At the time of this incident, it was clearly established that using deadly force
by shooting into a moving vehicle was unconstitutional and in violation of the
Fourth Amendment where the facts show that the suspect was not attempting to use
his vehicle as a deadly weapon and where no officers, or any others, were in the
trajectory of the suspect’s vehicle such that they faced an immediate threat of
serious injury or death. See Calliste v. City of Charlotte, 2023 U.S. Dist. LEXIS
174528 * (W.D.N.C. Sept. 28, 2023), Williams v. Strickland, 917 F.3d 763, 768-
769 (4th Cir. 2019), and Waterman v. Batton, 393 F.3d 471, 477-478 (4th Cir.
2005).

72.

Defendant KIRKLEY was acting under the color of North Carolina state law
and under the policies of UCSO when he employed deadly force upon MR.
STATON.
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73.

Defendant KIRKLEY use of deadly force against MR. STATON was
unreasonable and in violation of UCSO’s “Use of Force” policy because MR.
STATON was unarmed and posed no imminent threat to Defendant KIRKLEY,
the other officers present, or anyone else.

74.

A reasonable law enforcement officer would have known that Defendant
KIRKLEY’s discharge of his weapon was objectively unreasonable and violated
MR. STATON’s right to be free from unreasonable and excessive force.

75.

Upon information and belief, Defendant KIRKLEY discharged his weapon
for the purpose of attempting to disabling the vehicle so that MR. STATON could
be detained and arrested — and was not for the purpose of protecting himself or
anyone else from risk of death or bodily harm.

76.

Defendant KIRKLEY acted under the color of law with malice, deliberate

indifference, wantonness, and recklessness, and Defendant KIRKLEY acted with

callous and gross disregard for MR. STATON’s statutory and constitutional rights.
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77.

As a direct and proximate result of Defendant KIRKLEY’s violation of MR.
STATON’s right to be free from unreasonable and excessive force, MR. STATON
suffered physical and emotional injuries, and ultimately died from his gunshot
injuries after several days in the hospital.

78.

As a direct and proximate result of Defendant KIRKLEY’s violation of MR.
STATON’s right to be free from unreasonable and excessive force, his estate is
entitled to recover damages from Defendant KIRKLEY for his medical expenses,
physical and emotional pain and suffering, and the full value of MR. STATON’s
life, and all damages permissible under law.

79.

As a direct and proximate result of Defendant KIRKLEY’s violation of MS.
FAULKNER’S right to be free from unreasonable and excessive force, MS.
STATON suffered physical and emotional injuries from being grazed by one of the
bullets fired by Defendant KIRLKEY into the Honda and is entitled to recover
damages from Defendant KIRKLEY for her physical and emotional injuries.

80.
The above-described actions of Defendant KIRKLEY were intentional,
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malicious, willful, wanton, deliberate, and a callous indifference and reckless

disregard for MR. STATON’s and MS. FAULKNER’s constitutional rights,

warranting an award of punitive damages in an amount to be determined at trial.
COUNT 11

Unlawful Seizure of Malcolm Staton and Cree Faulkner in Violation of
the Fourth Amendment and 42 U.S.C. § 1983

(Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS)
81.

Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
82.

When Defendants HICKS, WILLIAMS, LITTLE and KIRKLEY used their
vehicles to block MR. STATON from driving out of the parking lot, combined
with the actions of Defendant KIRKLEY who shot multiple times into the Honda,
their actions and show of authority amounted to a seizure of MR. STATON and
MS. FAULKNER under the Fourth Amendment. See Brendlin v. California, 551
U.S. 249 (2007).

83.
The initial seizure of MR. STATON and MS. FAULKNER became an arrest

after MR. STATON was shot multiple times and MS. FAULKNER was ordered
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out of the vehicle and commanded to get on the ground where she was then placed
into handcuffs before later being placed into a police car and taken into custody.
See United States v. Cloud, 2018 U.S. Dist. LEXIS 87531, *8-9 (W.D.N.C. MAY
24,2018).

84.

Defendants HICKS, WILLIAMS, LITTLE and KIRKLEY s initial detention
of MR. STATON and MS. FAULKNER by blocking their vehicle, nor the formal
arrest of MR. STATON and MS. FAULKNER that occurred after Defendant
KIRKLEY shot multiple times in the vehicle were supported by reasonable
suspicion or probable cause as required by the Fourth Amendment.

85.

At the time of their encounter with MR. STATON and MS. FAULKNBER,
neither Defendants HICKS, WILLIAMS, LITTLE and KIRKLEY had any credible
or reliable evidence that MR. STATON and/or MS. FAULKNER were committing
any crimes or were wanted for the commission of any crimes.

86.

MR. STATON and MS. FAULKNER rights secured by the Fourth
Amendment to the United States Constitution to be free from unreasonable
seizures was violated by Defendants HICKS, WILLIAMS, LITTLE and
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KIRKLEY, acting under color of state law as UCSO deputies.
87.

The actions of Defendants HICKS, WILLIAMS, LITTLE and KIRKLEY, as
described herein, amounted to an unlawful detention, seizure, arrest, and
imprisonment of MR. STATON and MS. FAULKNER, in violation of 42 U.S.C. §
1983.

88.

At the time of this incident, it was clearly established that the Fourth
Amendment to the United States Constitution required reasonable articulable
suspicion and probable cause to support the detention, seizure, arrest, and
imprisonment of MR. STATON and MS. FAULKNER.

89.

As a direct and proximate result of their unlawful detention, seizure, arrest,
and imprisonment, MR. STATON and MS. FAULKNER are entitled to recover
damages against Defendants HICKS, WILLIAMS, LITTLE and KIRKLEY for

their physical and emotional pain and suffering.
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STATE LAW CLAIMS

COUNT 111
Wrongful Death Action Pursuant to N.C.G.S. 28A-18-2(b)
(Defendant KIRKLEY)
90.

Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
91.

Pursuant to N.C.G.S. 28A-18-2(b), the Estate of MR. STATON brings this
wrongful death against Defendant KIRKLY for his illegal and unjustified use of
deadly force, which caused serious injury and the death of MR. STATON.

92.

Under North Carolina law, an officer is authorized to use “deadly physical
force upon another purpose... only when it is or appears to be reasonably
necessary thereby:

a. To defend himself or a third person from what he reasonably

believes to be the use or imminent use of deadly physical force;

b. To effect an arrest or to prevent the escape from custody of a

person who he reasonably believes is attempting to escape by
means of a deadly weapon, or who by his conduct or any other

means indicates that he presents an imminent threat of death or
serious physical injury to others unless apprehended without delay;
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c. To prevent the escape of a person from custody impose upon him
as a result of conviction for a felony.

See N.C.G.S. § 15A-401(d)(2). Use of Force in Arrest — Deadly Force.
93.

Defendant KIRKLEY’s deliberate and reckless act of shooting multiple
times into and at the Honda, although MR. STATON was unarmed and posed no
imminent threat, was committed with the purpose of detaining MR. STATON by
preventing him from driving out of the store’s parking lot.

94.

Defendant KIRKLEY’s deliberate and reckless act of shooting multiple
times into and at the Honda, was done with malice and the knowledge and
awareness that his actions would likely cause serious injury or death to MR.
STATON.

95.

Defendant KIRKLEY’s deliberate and reckless act of shooting multiple
times into and at the Honda, was not authorized or justified based on any of the
circumstances under North Carolina law that authorize the use of deadly force, as
set forth in N.C.G.S. § 15A-401(d)(2).

96.

As a direct and proximate result of Defendant KIRKLEY’s negligence, gross

30
Case 3:24-cv-00311-DCK  Document1 Filed 03/14/24 Page 30 of 42



negligence, and recklessness, MR. STATON was shot multiple times in the head,
experienced conscious pain and suffering, required hospitalization for several days,
and died from his injuries, which entitles the representative of his estate to recover
damages as set forth in N.C.G.S. § 28 A-18-2(b).

97.

As a direct and proximate result of Defendant KIRKLEY’s negligence, gross
negligence, and recklessness, MR. STATON and his  beneficiaries  suffered
damages, and will suffer damages in the future, including loss of society,
companionship, comfort, guidance, kindly offices and advice of MR. STATON,
which entitles the representative of his estate to recover wrongful death damages as
set forth in N.C.G.S. § 28A-18-2(b).

98.

As a direct and proximate result of Defendant KIRKLEY’s negligence, gross
negligence, and recklessness, MR. STATON and  his  beneficiaries  suffered
damages, and will suffer damages in the future, including the loss of reasonably
expected income, services, protection, care, and assistance of MR. STATON.

99.

The Estate of MR. STATON is entitled to recover damages against

Defendant KIRKLEY for MR. STATON’s expenses for his care, treatment and
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hospitalization incident to the injury resulting in his death, as well as compensation
for MR. STATON’s lost income, pain and suffering, and reasonable funeral
expenses.

100.

The Estate of MR. STATON is also entitled to recover punitive damages
from Defendant KIRKLEY for causing the death of MR. STATON through actions
that were willful, malicious, and wanton, pursuant to N.C.G.S. § 28A-18-2(b) (5).

101.

Defendant KIRKLEY is liable to the Estate of MR. STATON for his
wrongful death that was proximately caused by the illegal actions of Defendant
KIRKLEY.

COUNT 1V

Assault and Battery of Malcolm Staton and Cree Faulkner

(Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS)
102.
Plaintiffs hereby incorporates and re-alleges each allegation contained in the
above paragraphs with the same force and effect as if fully set forth herein.
103.

The unjustified actions of Defendant KIRKLEY by intentionally shooting
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multiple times into the Honda striking MR. STATON, and grazing MS.
FAULKNER with a bullet, was without legal justification and constitutes an
assault and battery under state law.

104.

The bullets fired from Defendant KIRKLEY’s weapon struck MR.
STATON multiple times, and one of which grazed the right breast of MS.
FAULKNER.

105.

Defendant KIRKLEY’s use of deadly force was not justified because his
actions violated N.C.G.S. § 15A-401(d)(2), which prohibits law enforcement
officers from using deadly force for reasons other than defending oneself or other
third parties.

106.

At the time Defendant KIRKLEY discharged his weapon, he did not do so in
self-defense, or in defense of others, nor did he have an objectively reasonable
basis for using deadly force under the circumstances he encountered.

107.

The unjustified actions of Defendants HICKS, WILLIAMS, and LITTLE,

which included attempting to block the Honda with their vehicles, and crashing
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one of their vehicles into the Honda, amounted to an unwanted touching that also
caused MR. STATON and MS. FAULKNER to reasonably fear imminent harm.
108.

The intentional displays of force by Defendants HICKS, WILLIAMS,
LITTLE, and KIRKLEY, caused MR. STATON and MS. FAULKNER to suffer
serious physical and emotional injuries.

109.

The unjustified actions of Defendants HICKS, WILLIAMS, LITTLE, and
KIRKLEY, were undertaken by these Defendants in such a manner that amounts to
malice, thereby piercing any entitled of these Defendants to public officer
immunity.

110.

The actions of Defendants HICKS, WILLIAMS, LITTLE, and KIRKLEY,
acting individually and in concert, was willful, malicious, and reckless, and in
violation of clearly established federal and North Carolina law statutory and
constitutional law relating to use of force and standards for making an arrest.

111.

The actions of Defendants HICKS, WILLIAMS, LITTLE, and KIRKLEY,

were unreasonable under the circumstances, was excessive and inappropriate to the
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situation at hand, and exceeded the statutory authority under federal and North
Carolina law relating to use of force.
112.

As a direct and proximate result of Defendants HICKS, WILLIAMS,
LITTLE, and KIRKLEY’s unlawful and unjustified actions as described herein,
MR. STATON and MS. FAULKNER are entitled to recover damages for their
physical and emotional pain and suffering.

COUNT V

Unlawful Arrest and False Imprisonment of Malcolm Staton and Cree
Faulkner in Violation of North Carolina Common Law

(Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS)
113.

Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
114.

Under North Carolina law, an unlawful arrest and false imprisonment occurs
when the police illegally restrain or arrest a person against their will and without
probable cause or legal process.

115.

Under North Carolina law, an officer may make an arrest without a warrant
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for certain offenses committed in the presence of the officer, as follows:

An officer may arrest without a warrant any person who the officer

has probable cause to believe has committed a criminal offense, or has

violated a pretrial release order entered under G.S. 15A-534 or G.S.

15A-534.1(a)(2), in the officer’s presence.

See N.C. Gen. Stat. § 15A-401(b)(1) — Arrests by Officer Without a Warrant —
Offenses in Presence of Officer.
116.

Under North Carolina law, an officer may make an arrest without a warrant
for felonies and certain misdemeanor offenses committed out of the presence of the
officer, where the officer has probable cause to believe the offense has occurred.
See N.C. Gen. Stat. § 15A-401 (b)(2) — Arrests by Officer Without a Warrant —
Offense Out of Presence of Officer.

117.

There was no probable cause to arrest MR. STATON, which occurred after
he was shot and forced to submit to police custody, including from the time he was
transported to the hospital and until his death several days later at the hospital.

118.
There was no probable cause to arrest MS. FAULKNER, which occurred

when she was ordered to get out of the vehicle and onto the ground, placed in

handcuffs while on the scene, and then transported in handcuffs to UCSO, where
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she remained handcuffed until she was interrogated by SBI officers before being
released without charges.
119.

The actions of Defendants HICKS, WILLIAMS, LITTLE, and KIRKLEY,
by restraining MR. STATON and MS. FAULKNER against their will, and without
probable cause or an arrest warrant, was malicious, intentional, and deliberate, and
amounted to a false arrest and imprisonment under North Carolina law.

120.

As a direct and proximate result of the actions of Defendants HICKS,
WILLIAMS, LITTLE, and KIRKLEY, as described above, MR. STATON and
MS. FAULKNER were wrongfully restrained and arrested, causing them to suffer
physical and emotional injuries as described in this complaint.

121.

The Estate of MR. STATON, and MS. FAULKNER, are entitled to recover

punitive damages from Defendants HICKS, WILLIAMS, LITTLE, and KIRKLEY

whose actions were intentional, malicious, willful, and wanton.
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COUNT VI
Negligence in Violation of North Carolina Civil Law
(Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS)
122.

Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
123.

Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS each had a duty
under state and federal statutory and constitutional law to protect and not infringe
upon the rights of MR. STATON and MS. FAULKNER to be free from
unreasonable detention, arrest, and seizure.

124.

Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS were not
justified in their detention and arrest of MR. STATON and MS. FAULKNER, nor
were they justified in their use of force towards MR. STATON and MS.
FAULKNER.

125.

The actions of Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS

were in violation of UCSO policies, North Carolina laws governing arrest and use
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of force, and in violation of the Fourth Amendment of the United States
Constitution.
126.

For purposes of common law negligence, Defendants HICKS, KIRKLEY,
LITTLE, and WILLIAMS willful disregard of the provisions of N.C.G.S. § 15A-
401, establishes that they breached a duty of care owed to members of the public
with whom they interact, including MR. STATON and MS. FAULKNER.

127.

For the reasons described above, Defendants HICKS, KIRKLEY, LITTLE,
and WILLIAMS willful disregard of the provisions of N.C.G.S. § 15A-401,
demonstrates that they acted with the requisite degree of malice to pierce or
otherwise overcome public official immunity under North Carolina law.

128.

For the reasons described herein, the Estate of MR. STATON, and MS.
FAULKER in her individual capacity are entitled to recover compensatory
damages from Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS,
including damages for their physical and emotional pain and suffering, and

property damages for the Honda in the case of MS. FAULKNER.
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COUNT VIII
Respondeat Superior Under North Carolina Law
(Defendant CATHEY)
129.

Plaintiffs hereby incorporates and re-alleges each allegation contained in the

above paragraphs with the same force and effect as if fully set forth herein.
130.

Defendant CATHEY, as the Sheriff of UCSO, is liable to Plaintiffs foe the
actions and omission of his deputies, Defendants HICKS, KIRKLEY, LITTLE,
and WILLIAMS, based on the principles of agency and/or respodeat superior
liability.

131.

At all times relevant to the matters complained of herein, Defendants
HICKS, KIRKLEY, LITTLE, and WILLIAMS were employees and/or agents of
Defendant CATHEY, acting under color of law and within the course and scope of
their employment as deputies with UCSO.

132.

At the time Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS

encountered MR. STATON and MS. FAULKNER, as described herein, they were
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acting under the direction and control of Defendant CATHEY.
133.

The negligence, gross negligence, and willful and wanton conduct of
Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS was the direct and
proximate cause of the injuries suffered by MR. STATON and MS. FAULKNER,
including the wrongful death damages suffered by MR. STATON, as set forth in
NCGS 28A-18-2.

134.

As a direct and proximate result of the joint and several negligent actions
and omissions of Defendants HICKS, KIRKLEY, LITTLE, and WILLIAMS, the
Estate of MR. STATON, and MS. FAAULKNER, individually, are entitled to
recover damages from Defendant CATHEY .

WHEREFORE, Plaintiffs pray for judgment against Defendants as follows:

a) That process issue and that Defendants be served according to the

law;

b)  That Plaintiffs have a trial by jury;

c) That Plaintiffs have and recover a verdict and judgment against

Defendant for all compensatory general, and punitive damages, and
for reasonable attorney fees pursuant to 42 U.S.C. § 1988, and for all
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such amounts as may be proven before the trier of fact; and
d)  That Plaintiffs have such other and further relief as this Court deems
just and proper under the circumstances.

Respectfully submitted this 14" day of March, 2024.

THE COCHRAN FIRM - CHARLOTTE

/s/Faith Fox

Faith Fox, Esq. (NC Bar#49729)
N.C. Bar No.: 49729

Sam L. Starks, Esq.

(will move for pro hac admission)
Shean Williams, Esq.

(will move for pro hac admission)
Attorney for Plaintiffs

436 East 36™ Street

Charlotte, NC 28205

Telephone: 704-762-1588

Fax: 704-980-7554

Email: FFox@CochranFirmCharlotte.com
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| recording at issue.)
I CERTIFICATE OF SERVICE
ON HEAD OF CUSTODIAL LAW E&FQRC_EM_E_IS]‘ AGENCY O

R s, L RS Tl
| certify that a filed copy of this Petition was served on the head of the custodial law enforcement agency as follows:

Personal Delivery
(1 By Regular Mail, US postags prepaid, addressed as follows:

l | CERTIFICATE OF SERVICE ON DISTRICT ATTORNEY |

:‘\Ew that a filed copy of this Petition was served on the District Attorney as follows {only required for general release):
Personal Delivery
[T By Regular Maii, US postage prepaid, addressed as follows:
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| AOC-CV-270, Rev. 4/17
© 2017 Administrative Office of the Courls
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100 PEACHTREE STREET, N.W. * SUITE 2600

ATLANTA, GEORGIA 30303
(404) 222-9922 * FAX: (404) 2220170
May 5, 2022
Via Overnight Mail:
ATTN: Sheriff Eddie Cathey
Union County Sheriff’s Office
3344 Presson Road

Monroe, NC 28112

Re: Request to Law Enforcement Agency to Disclose Recording
of Death or Serious Bodily, Concerning Malcolm Trieste Staton

Date of Incident: March 15, 2022

Dear: Sheriff Cathey:

In response to your letter dated May 4, 2022, please see the attached signed and notarized form
requesting any and all recordings in the custody of the Union County Sheriff’s Office, which
depicts the shooting, or any events relating to, and surrounding the shooting of Malcom in the

above-described incident.

If you have any questions pertaining to this request, please do not hesitate to call my office at (404)
99 — 9922, Thank you for your consideration.

Sincerely,

s ’ i

T e / ’z/\ s
- N -—B o .;' .' ‘-'f‘ i
\/ ‘!_‘L bl
Shean Williams, Esg.

PLAINTIFF’S
EXHIBIT
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STATE OF NORTH CAROLINA

IN THE MATTER OF [

REQUEST TO LAW ENFORCEMENT AGENCY
RECORDING OF DEATH OR SERIOUS BODILY INJURY
SOUGHT BY: TO DISCLOSE RECORDING OF DEATH OR
'Name Of Requestor T SERIOUS BODILY INJURY
Shean Williarns, Esq. G.S. 132-1.4A(b1), (b2)
| Address Of Requestor " Name And Address Of Law Enforcement Agency With Gustody OF Recording Depicting

. Dsath Or Serious Bodily Injury
The Cochran Firm . )
100 Peachtree Street, NW, Suite 2600 Union County Sheriff's Office
Atlanta, Georgia 30303 3344 Presson Rd
7 | Monroe, NC 28112

| Requestor Telephone No. foptionsl) " Requestor Emall Address (optional)
404-222-9922 swilliams @cochr_anﬁrmatl.com_ |

|, the above-named requestor, seek disclosure from the above-named law enforcement agency of a recording of death or serious bodily

injury. In support of this request | state the following:

' 1. 1 have reason to believe that the law enforcement agency hamed above

| (name deceased or injured individual) Malcolm Trieste Staton

has custody of a recording of death or serious bodily injury of

2. 1am [ltne injured individual from that recording a personal representative of the deceased individuat from that recording.

[[] a personal representative of the injured individual from that recording.

3. The requested recording may be identified by the following:
On March 15, 2022, at approximately 7:30 p.m., Malcolm Staton was shot and killed by a Union County Deputy at occurred at or
around the Sunny Food Store at 1800 Walkup Ave, Monroe, North Carolina 28110 in Monroe, North Carolina. We are requesting
any and all recordings including but not limited to body cam and Dash cam footage from any and all officers, sheriffs, andfor

deputies, involved in the incident that evening.

{Include date and approximate time of activity captured in the recording, or otherwise fdentify the activity with particularity sufficlent to identify the
recording at issue.)
NOTE TO REQUESTOR: If the recording of death or serious bodily injury is disclosed, it may nof be recorded, copled, or knowingly disseminated.
Any person who wilffully records, coples, or altempts to recard or copy 8 recording disclosed pursuant o G.S. 132-1.4A(b1) shall be guilty of a Class 1
misdemeanor. Any person who knowingly disseminales a recording or a copy of a recording disclosed pursuant {o G.S. 132-1.4Afh 1) is guilty of a Class |

folony. G.S. 132-1.4A(b4).

T
‘ SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME o 05/05/2022
Name OF Person Authorized To Administer Oaths {type or print) | Signature, of Requestor T

|Date }
. A / L-"'R_._

| Sigpaturs OF Person Xc;m-wiz?i To Admiser Oaths | Name OFf Requestor {type or prin') T

[ Notary C otiie A 2 ”.  Sweon LA oo S 22K S

>

b g ny i -.ﬁ —_— i | o -, =
= v*gg D‘\ y D }!;-’Of My, Commission Expires ' Eounty Where Notarized
f"t\%" e 'bC?". = T7 I /o posdt . NOTE TO REQUESTOR: The signed and notarized original of this form
= = = should be submitted to the law enforcement agency named above. This is

e | ot
7 S5 §9eputy Qﬂ» ﬁ‘A%manr csc [T Clerk OF Superior Court [ ] Magistrate not a form that is filed with the court.
’ [ 5 R ——— =_ l . A = .
s H % jie fhove-named law enforcement agency:
% '.'-.ﬁi in threeﬁai&iyour agency's receipt of a signed and notarized copy of this form, your agency MUST:
n f death or serious bodily injury was made, for

D 0%,

'Q ."-ﬁg'.a‘- 2l nn the superior court in any county where any portion of the recording o
ST

{ oFE court order regarding disclosure of the recording requested to be disclosed (NOTE: Form AOC-CV-276, Petition For Review

W
‘M??t To Disclose Recording Of Death Or Serious Bodily Injury, may be used by your agency fo petition the court.), and

2. Deliver a copy of your agency’s pefition and an unedited and unredacted copy of the recording in question to the senior resident
superior court judge for the district where the petition is filed or that senior resident superior court judge’s designee.

4
-

AOC-CV-275, New 12/21
© 2021 Admipistrative of the Courls
EeEk$¥A°cVi00511-DCK  Document 1-3  Filed 03/14/24  Page 2 of 2
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STATE OF NORTH CAROLINA | D™ 32 cvs s00, 501,22 cvs 120
In The General Court Of Justice

Union County Superior Court Division
IN THE MATTER OF N
RECORDING OF DEATH OR SERIOUS
o BODILYINJURY SOUGHT B | ORDER ON PETITION FOR REVIEW OF
REQUEST TO DISCLOSE RECORDING OF

S, Williams; C. Faulkner; C. Hailey;

Addrass Of Requeslor

111 Woodberry Drive, Wingate, NC 28174

C/O Faith R. Fox, Attorney at Law, P.O. Box 30161, Charlotte, NC

DEATH OR SERIOUS BODILY INJURY

6.8. 132-1.4A(b1), (b3)

' Neme And Address Of Peliloning Law Enforcement Agency Name Of Agency Head
Union County Sheriff's Office . .

Sheriff Eddie Cathe;
3344 Presson Road, 4

Wingate, NC 28112

This matter came before the undersigned Superior Court Judge to determine whether disclosure of a recording of death or serious bodlly
the Courl makes the following findings of fact and

injury is warranted under Chapter 132 of the General Statutes. Foliowing a hearing,

conclusions of law:
LI e e

FINDINGS OF FACT

1. On (date) 05/06/2022 , the petitioning law enforcement agency named above fited a Pefition For Review Of Request
To Disclose Recording Of Death Or Seriouts Bodlly Injury, relative to a Request To Law Enforcement Agency To Disclose Recording

Of Death Or Serlous Bodlly Injury that was submitted by Brandon Christian, Agency Legal Counsel .

A2

Eldid [Jdidnol give notice of the pelition and hearing to the District

2, The head of {he pelitioning law enforcement agency
forcement agency), and the requestor

AHorney, the invesligating law enforcement agency {if different than the petitioning law en
named above.

give notice of the petition and hearing (o all law

3. The head of the petitioning law enforcement agency did [J)did not
d also lo the head of each such person’s employing

enforcement agency personne! whose [mage or volce Is in the recording an
agency.

- — fewtti i e e

P A ot e e et

4. Each person entitied 1o be notified of this proceeding (Kl was [ Jwas not “~given an opporiunity fo be heard, elther Tndividually
or by such person's designated representalive.

06/06/2022

5. Tha Courl conducled an in-camera review of the recording on {date) _.
6. Therecording {X]was made [ }was made In some portion [TJwas not made  in this county.

7. The Court determined that the requestor is the following:

(NOTE TO JUDGE: “Personal rapresentalive” is defined as "A parent, court-appointed guardian, spouse, or attorney fleensed in North Carolina
of a person whose image or voloe s in the recording. If a person whose image or voice is in the recording is deceased, the termn also means the
personal representative of the eslate of the deceased persan; the deceased person's surviving spouse, parent, or adult child; the daceassd person’s
atlorney licensed in North Carolina; or the parent or guardian of a surviving minor child of the deceased.” G.S. 132-1.4A(a)(5).)

|:_] A person who is depicted sustaining serious bodily injury in the recording.

[] A personal representative of a person who is depicted sustaining serious bodily injury in the recording.
] A personal representative of a person whose death is depicted In the recording.

Nane of the above.

and
The Court cansidered the applicability of all of the factors in G.S. 132-1.4A(b3) and determined the following:

O The requestor Is a person authorized to receive disclosure pursuant to G.S. 132-1.4A(c).
[ The recording conlains information that is otherwise confidential or exempt from disclosure or release under State or federal law.
{Over)

ADC-CV-277, New 12/21
® 2021 Administrative Office of the Courts

PLAINTIFF'S
EXHIBIT
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[:] Disclosure would reveal Information regardmg a person thal is of a highly sensiiive personal halure.
[J Disclosure may harm the reputation or jeopardize the safely of a person.
[ Disclosure would create a serious threat {o the fair, impartial, and orderly administration of justice,

] Confidentiality is necessary te protect either an active or Inactive internal or criminal investigation or potentiaf internal or criminal
investigation. (NOTE: I this box Is checked and the Court denies disclosure {o the raqueslor on thal basls, the court shall schedule a
subsequent hearing, 1o be held no more than 20 business days afler the issuance of the order, te raconsfder whether the recording should be

disclosed. G.S, 132-1,4A(b3).)

Other (if applicable):
None of the videos as viewed by the Court in cameta depict anything other than what occured after Mr. Staton's injuries were
sustained. In addition, Mr. Staton's image and voice do not appear on the videos. Thus, the videos do not depict the death or -
serious injury to Mr, Staton'as defined by NCGS 132-1.4A(b1). Nor do the videos depict any image or voice recording of any

_ peitioner or any of the children involved. Those petitioners are therefore not entitled to disclosure under the statute.

! CONCLUSIONS OF LAW
In light of the foregoling findings of fact, the Court concludes that:

[ the requestor Is entitled to immediate disclosure of all of the recording, without editing or redaction,

[] the requestor is entitled to immediate disclosure of the recording, but with editing or redaction applied.

[ the requesloris entilled to disclosure at a later date of all of the recording, without editing or redaction.

[ the requestor is entitled to disclosure at a later date of the recording, but with editing or redactlon applied.

X1 the requestor is not entitled to disclosure of the recording :
s/ * ORDER  [&h

Itis therefore Ordered that (check ona}
[ Request Granted:
The petilioning law enforcement agency shall in a private selting disclose to the requestor the following portions of the recording:

{list, and indicale If all portions are (o be disclosed)

7] The Court places the following conditions/restrictions on the disclosure of the recording: (Specify any portions of the recording that is to
be redacled or ediled, but without statlng Information the! is to be kept confidentle! or private. If the requestor is entilled lo disclosure at a laler date,

|- specify the date at which the petitioning faw gnforcementagency, should disclose the recbrdiny (0" the fequies(or) ™

Request Denied:
The petitioning law enforcement agency shall not disclose any portion of the recording to the requestor,

[[1 The request was denied on the basis that confidentialily is necessary to protect either an active or inactive intemal or criminal
investigation or potential Internal or criminal investigation. Pursuant fo G.S. 132-1.4A(b3), the Court will schedule a subsequent
hearing, to be heid no more than 20 business days after the Issuance of this Order, to reconslder whether the recarding should
be disclosed. (NOTE TO COURT: Form AOC-CV-279, Order To Frovide Notice Of Hearing On Request To Disclose Recording Of Death Or
Serfous Bodily Injury, may be used lo set the subsequent hearing da!e and to order the petitioning law enforcement agency (o provide nofice of

that fiearing.)

SIGNATURE OF SUPERIOR COURT JUDGE
Dale | Name Of Supedor Court Judge (lype or print) . - Signalure Of Superlor Courd Judge
07/18/2022  |N.Hunt Gwyn e é; pomsven

[] Senior Resident Superior Court Judge Designee Of The Senior Resident Supenor Court Judge

AOQC-CV-277, Side Two, New 12/21
® 2021 Adminisirative Office of the Courls
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100 PEACHTREE STREET, N.W. * SUITE 2600
ATLANTA, GEORGIA 30303
(404) 222-9922 * Fax: (404) 2220170

April 28, 2022

Via Overnight Mail:

ATTN: Sheriff Eddie Cathey
Union County Sheriff’s Office
3344 Presson Road

Monroe, NC 28112

ATTN: Records Custodian
Union County Sheriff’s Office
3344 Presson Road

Monroe, NC 28112

RE: Public Records Request
Malcolm Staton Shooting
Date of Incident: March 15, 2022

Dear: Sheriff Cathey & Records Custodian:

Please be advised that this firm has been retained by the family of the deceased, Malcolm
Trieste Staton. On March 15, 2022, at approximately 7:30 p.m., Malcolm Staton was shot and
killed by a Union County Deputy at or around the Sunny Food Mart at 1800 Walkup Avenue in
Monroe, North Carolina, 28110. Pursuant to the North Carolina Public Records Law,
G.S. §132-1., 1 am requesting an opportunity to inspect or obtain copies of the following public

records:

1) Identify by name, rank, and assignment of all Union County officers, sheriffs,
and/or deputies involved in the initial police response, encounter, and shooting of
Malcolm Staton on or about March 15, 2022, including a description of each
officer’s role and the identity of the officer(s) who discharged their firearms during

this incident.

2)"  Produce all documents, papers, letters, photographs, computer-based or generated
information or similar material prepared and maintained by the Union County
Sheriff’s Office, including but not limited to photographs of the scene, arrest report,
investigation file, dispatch log and/or tapes, initial police response, encounter, and
shooting of Malcolm Staton.

PLAINTIFF’S
EXHIBIT
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3) Produce all documents and tangible evidence, including audio and visual evidence,
relating to any internal affairs and use of force investigations by the Union County
Sheriffs Office into the initial police response, encounter, and shooting of Malcolm

Staton.

4) Produce the entire personnel, training, and disciplinary files of all Union County
officers, sheriffs, and/or deputies involved in the shooting of Malcolm Staton,
including any documentation relating to any discipline of said officers.

5) Identify and produce documents regarding any citizen complaints made concerning
the Union County officers, sheriffs, and/or deputies that were involved in the initial
police response, encounter, and shooting of Malcolm Staton.

6) Produce a copy of the Union County Sheriff’s Office standard operating procedures
and policies relating to use of force, use of deadly force, reporting use of force, and

reporting use of deadly force.

The law requires that you respond to and fulfill this request "as promptly as possible." If
you expect a significant delay in responding to and fulfilling this request, please contact me with
information about when I might expect copies or the ability to inspect the requested records. If
there are any fees involved for searching or copying these records, please inform me of the cost as
soon as possible, so that we can make the proper arrangements. Also, please allow this letter to
formally request that you preserve any original recordings and all evidence of any nature relating

to the above referenced incidents on or about March 15, 2022.

For any request denied, please cite each specific exemption you feel justifies the refusal to

release the information and notify me of the appeal procedures available to me under the law.
Please call me at (404) 222-9922 if there are any problems or concemns. I look forward to hearing

from you.

Sincerely,

= 115 Q

[

Shean Williams, Esq.

Case 3:24-cv-00311-DCK  Document 1-5 Filed 03/14/24 Page 2 of 3



4/28/22, 4:03 PM FedEx Ship Manager - Print Your Label(s)

P e B

After printing this label:
1. Use the "Print’ button on this page to print your label to your laser or inkjet printer.

2. Fold the printed page along the horizontal fine.
3. Place label in shipping pouch and affix it to your shipment so that the barcode portion of the label can be read and scanned.

Warning: Use only the printed original label for shipping. Using a photecopy of this label for shipping purposes is frauclulent and could result in
additional billing charges. along with the cancellation of your FedEx account number.

Use of this system constitutes your agreement to the service condiiens in the current FedEx Service Guide, available on fedex.com.FedEx will not

be responsible for any claim in excess of $100 per package, whether the result of lass, damage, delay, non-delivery, misdelivery,or misinformation,

unless you declare a higher value,
Service Guide apply. Your right to recover from FedEx far any loss, including intrinsic value of the package, loss of sales, income interest, profit,

attorney’s fees, costs, and other forms of damage whether direct, incidental, consequential, or special is limited to the greater of $100 or the
authorized declared value. Recovery cannot exceed actual documented loss.Maximum for items of extracrdinary value is $1,000, e.g. jewelry,
precious metals, negotiable instruments and other items listed in our ServiceGuide. Written claims must be filed within strict time limits, see current

FedEx Service Guide.

https:l)‘www.fedex.conﬂshippinglshipAc!ion.handle?method=doContinue
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pay an additional charge, dogcument your actual loss and file a timely claim.Limitations found in the current FadEx
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Natanya H. Brooks, Esq.
nhb@brooksinjurylaw.com
F: (678) 813-2176

6050 Peachtree Parkway, Suite 240-402 I Y aTaEYrEs
eachtree Parkway, Suite Bf’_’@'@_‘[{_g

Peachtree Corners, GA 30092 J![/
P: (678) 8132202 | ) | INJURY LAW

December 11, 2019

VIA FEDERAL EXPRESS OVERNIGHT DELIVERY
#778809708473

Mayor Keisha Lance Bottoms
Office of the Mayor

55 Trinity Avenue, SW

Suite 2400

Atlanta, Georgia 30303

VIA FEDERAL EXPRESS QVERNIGHT DELIVERY
#778809906248

Joshua Williams

Chief Operating Officer

55 Trinity Avenue, SW

Suite 2400

Atlanta, Georgia 30303

VIA FEDERAL EXPRESS OVERNIGHT DELIVERY
#778810145545

Nina Hickson, Esq.

Atlanta City Attorney

Department of Law

55 Trinity Avenue

Suite 5000

Atlanta, GA 30303

VIA FEDERAL EXPRESS OVERNIGHT DELIVERY
#778809824336

Felicia A. Moore

City Council President

Atlanta City Hall

55 Trinity Ave, S.W.

Second Floor East

Atlanta, GA 30303-3584

VIA FEDERAL EXPRESS OVERNIGHT DELIVERY
#778810071859

Dustin Hillis

District 9 Councilman

Atlanta City Hall

55 Trinity Avenue, S.W.

Suite 2900

Atlanta, GA 30303-3584

VIA FEDERAL EXPRESS OVERNIGHT DELIVERY
#778810218121

Erika Shields

Chief of Police

Public Safety Headquarters

226 Peachtree Street, SW

Atlanta, Georgia 30303

RE: Notice of Claim against the City of Atlanta, City of Atlanta Police Department, Office of the Mayor of the City
of Atlanta, and City of Atlanta Police Officers S. Camille and R. Ferrao. .

Claimant: Carl Gilmore Jr.

Date of Loss: September 11, 2019

Location: Donald Lee Hollowell Pkwy NW near the intersection with Hortense Place NW
To Whom it May Concern:

This Notice of Claim is presented to the City of Atlanta, City of Atlanta Police Department, the Office of the Mayor of the

City of Atlanta, and City of Atlanta Police Officers S. Camille and R. Ferrao, pursuant to 0.C.G.A. § 36-33-5 on behalf of Carl Gilmore
Jr. The aforementioned entities are responsible for all lawful claims permitted under Georgia law, including specifically, but not
limited to, personal injury, economic damages, non-economic damages, necessary expenses, attorneys’ fees, expenses of
litigation, pain and suffering, and property damage, suffered as a result of the motor vehicle wreck on September 11, 2019, in
the City of Atlanta, Fulton County, Georgia. This notice is given only to the City of Atlanta pursuant to the requirement of 0.C.GA.
§ 36-3 3-5, and is neither an expression nor a disclaimer of any claims of any nature against any other party. Consistent with
0.C.G.A. § 36-33-5, the following information is provided to the extent of the claimant’s knowledge and belief:

PLAINTIFF’S

¢ EXHIBIT
§¥ o —_—
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(a) The names of the governmental entities and employees for which the acts or omissions are asserted: City of
Atlanta, City of Atlanta Police Department, the Office of The Mayor of the City of Atlanta, and City of Atlanta
Police Officers S. Camille and R. Ferrao;

{(B) The date time of the transaction or occurrence out of which the loss arose: September 11, 2019 at
approximately 5:04p.m.;

(%) The place of the transaction or occurrence: The incident occurred on Donald Lee Hollowell Parkway NW near
its intersection with Hortense Place NW in the City of Atlanta, Fulton County, Georgia;

(D) The nature of the loss suffered: The acts and/or omissions of the City of Atlanta Police Department, Office of
the Mayor of the City of Atlanta, pursuing Atlanta Police Department officers and the City of Atlanta resulted in
serious injuries to Carl Gilmore Jr. At the time of the incident, Mr. Gilmore was driving his vehicle on Donald
Lee Hollowell Parkway NW. Atlanta Police Department vehicles were in pursuit of a vehicle being driven by
Mr. Jonathon Rice when Mr. Rice crossed the center line of the roadway and hit Mr. Gilmore’s vehicle head-on.
M. Rice's vehicle then travelled off the roadway striking another stationary vehicle. The stationary vehicle was
then pushed forward, striking a pedestrian and then a brick wall located at 1624 Donald Lee Hollowell Parkway.

(E) The amount of the losses claimed: Seven hundred fifty thousand dollars and zero cents ($750,000.00). Carl
Gilmore Jr. intends to assert claims for the above-referenced damages. He has been treating, and continues to
treat, with multiple physicians since this wreck. His complaints of pain include, but are not necessarily limited
to, his neck, shoulder and back. He requires shoulder surgery.

1) The acts and/or omissions of the governmental entities: Atlanta Police Department Officers Camille and Ferrao
pursued Mr. Rice at high speeds on the heavily populated and busy Donald Lee Hollowell Pkwy during peak
rush-hour traffic. The posted speed limit in this highly trafficked area is 35mph. The pursuit of Mr. Rice
endangered the safety of all travelling along Donald Lee Hollowell Pkwy, resulting in Mr. Gilmore and others
being severely injured. Per the Atlanta Police Department’s Standard Operating Procedures regarding pursuits,
the driver of the fleeing vehicle had to meet one of three criteria to initiate pursuit (Section 4.1.2). Based on our
knowledge and belief, none of the criteria were met, violating 0.C.G.A 17-4-20. The Atlanta Police Department
and its officers failed to exercise the due care exercised by other individuals in like or similar circumstances,
and exercised reckless disregard for proper law enforcement procedures. Plaintiff also asserts claims of
negligent hiring, training, supervision, and retention of the pursuing officers against the City of Atlanta Police
Department, City of Atlanta, and Office of the Mayor of the City of Atlanta, and breaches of discretionary and
ministerial duties. Plaintiff reserves the right to allege and prove additional negligent acts at trial.

Each of these negligent acts and/or omissions are imputable to the City based upon respondeat superior, vicarious
liability, and/or agency principles. In addition, Plaintiff's claims against the City may be based on the negligent hiring,
entrustment, retention, training, and supervision of the pursuing officers and the negligent failure to promulgate and enforce
company policies, procedures, and rules for the protection of the public, including, Mr. Gilmore.

The City is hereby provided with the requisite information based on the claimant's knowledge and belief, as is
practicable under the circumstances. Presently, our investigation is still underway, and we have provided details to the extent
that we have them at this time. As we continue to gather information, we look forward to working with the City and its
representative(s) during the adjustment of this claim and providing additional details as they become available to us.

This letter is also my client’s formal demand that you secure, maintain, and preserve all evidence relevant to this
automobile collision, the theft of the vehicle by Mr. Rice, and the pursuit of said vehicle. See Chapman v. Auto-Owners Ins. Co.,
220 Ga. App. 539,469 S.E. 2d 783 (1986); Sharpnach v. Hoffinger Industrial, Inc., 231 Ga. App. 829,499 S.E. 2d 363 (1998).

Discarding, deleting, disposing of, destroying, modifying, altering, repairing, or changing in any manner, or loss of any
items of evidence constitutes spoliation of evidence under Georgia law. Failure to properly secure, maintain, and preserve these
important pieces of evidence will give rise to the legal presumption that the evidence would have been harmful to your denials,
defenses, and other contentions in this matter. See Lane v. Montgomery Elevator Co., 225 Ga. App. 523, 484 S.E.2d 249 (1997),
J.B. Hunt Transport, Inc. v. Bently, 201 Ga. App. 250, 427 S.E. 2d 499 {1992), Bennett v. Associated Food Stores, Inc,, 118 Ga. App.

Case 3:24-cv-00311-DCK  Document 1-6  Filed 03/14/24 Page 2 of 3



711, 165 S.E. 2d 581 (1968) and 0.C.G.A. § 24-4-22. If you fail to preserve and maintain this evidence, we will seek any and all
remedies for spoliation available under law. Wright v. VIF/Valentine Farms Bldg. One, LLC, 308 Ga. App. 436, 708 S.E. 2d 41
92011), cert. denied (July 11, 2011), reconsideration denied (Sept. 12, 2011); Wal-Mart Stores, Inc. v. Lee, 290 Ga. App. 541,
545(1), 659 S.E. 2d 905 (2008); R. A. Siegel Co. v. Bowen, 246 Ga. App. 177, 539 S.E. 2d 873 (2000); Chapman v. Auto-Owners,
Ins. Co., 220 Ga. App. 539,469 S.E. 2d 783 (1986).

This letter is being presented within six months of the event described and will serve as formal ante-litem notice,
pursuant to 0.C.G.A. § 36-33-5 et seq. | hereby present the claims for adjustment and request that should you contend the notice
is inadequate in any way, factually, procedurally, or otherwise, you bring such contention to my attention in writing promptly
as a process of your adjustment. | am ready, willing, and able to work with the City to provide any additional information in our
custody or control should the City so request.

As indicated heretofore, an assertion is made for a claim for any and all damages of any sort flowing from the injury of
Carl Gilmore Jr. in the above-described September 11, 2019 wreck, including, but not limited to property damage, personal
injuries, including past present and future medical bills, past present and future pain and suffering, past present and future lost
wages, and reasonable attorney's fees and expenses as provided by Georgia law.

Damages claimed in this matter are generally determined judicially, by the enlightened conscience of a fair and impartial
jury. The amount of damages sought will be an amount to compensate for all the categories of damages set forth in the paragraph
referenced above, in an amount to be determined by the enlightened conscience of a fair and impartial jury.

It is understood that this claim is made pursuant to 0.C.G.A. § 36-33-5, and in connection with subpart (c) thereof, the
governing authority shall consider and act upon this claim within (30) thirty days from its presentation. The time-limited
amount sought in this claim, said demand being made pursuant to the provisions of 0.C.G.A. § 36-92-2, is seven hundred fifty
thousand dollars ($750,000.00). If during that (30) thirty-day period, the City needs any additional information or in any way
believes this notice not to be in full compliance with 0.C.G.A. § 36-33-5, please contact me. Otherwise, [ will assume that you
have no objections to the form and substance of this demand as being compliant with 0.C.G.A. § 36- 33-5. Pursuantto 0.C.G.A. §
36-33-5, this notice of claim is being sent within six (6) months of the happening of the event upon which the claims against the
governmental entities are predicated. Carl Gilmore Jr. is hereby presenting his claims, in writing, to the governing entities for
adjustment. The code mandates that the governing entities act upon these claims within thirty (30) days from their presentation.

Please direct all future correspondence to this office and contact me if you have any questions.
Sipcerely,
'S /‘}r’ ¥ —

A =
- e e
g

Natanya H. Brooks
Georgia Bar Number 341039
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.. Union County Sheriff's Office, Monroe, NC & e
March 16, 2022 - @

UCSO Deputy Involved in Shooting During Traffic Stop

Late yesterday evening, a Union County Sheriff's Office deputy attempted to conduct a
traffic stop on a sedan parked in the parking lot of the Sunny Food Mart located at 1800
Walkup Avenue in Monroe. As the deputy initiated the traffic stop, the driver of the suspect
vehicle attempted to flee by using his vehicle to strike at least three UCSO deputy vehicles
involved with the traffic stop. During the flight attempt, a UCSO deputy discharged his
duty-issued firearm striking the driver of the suspect vehicle. Deputies on scene rendered
first aid and the suspect was ultimately transported to Atrium Main for further medical
treatment. At the time of the shooting, the suspect vehicle was occupied by mulitiple
parties but the only party injured was the driver. The UCSO deputies involved in this
incident were not injured.

As is standard protocol for this type of incident, Union County Sheriff E. Cathey has
requested the North Carolina State Bureau of Investigation conduct an independent
investigation of the shooting incident and the deputies involved will be placed on
administrative leave. Any request for details pertaining to the status of this investigation
should be directed to the NCSBI.

PLAINTIFF'S
EXHIBIT
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1/13/24, 2:25 PM Video shows moments before deputies shot, killed man in Monroe; family demands answers -WSoCc TV
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By John Paul, wsoctv.com
April 29, 2022 at 8:50 pm EOT

MONROE, N.C. — New surveillance video shows what happened in the moments before a deputy shot and killed a man outside a

Monroe convenience store in March.

or Malcolm Staton during a drug investigation on March 15, but they said he kept

Union County deputies said they tried to pultov
hen Staton was shot in the parking lot of the Sunny Food Mart.

driving and hit three sheriff's cars, Investigators said that's w

There were four surveillance cameras that were rolling when the events unfolded and the footage was released by family attorneys

on Friday. The video does not show the shooting itself,

It starts with an unmarked car with blue lights pulling up to the side of Malcolm’s Staton’s Honda Accord. The officer jumps out and
Staton backs up as another officer pulls behind him. Staton drives around the first car, and another unmarked car can be seen

speeding into view to block him. Then, a pickup truck slams into the back of Staton's car. PLAINTIFF'S

EXHIBIT

|- PREVIOUS COVERAGE: 3 children in backseat of car when deputy shot driver in Monroe, grandmother says =
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1/93/24, 2:25 PM Video shows moments before deputies shot, killed man in Monroe; family demands answers — wSOC TV

You can’s see what happens next, but deputies said the driver of the Accord, 30-year-old Malcolm Staton, was shot by deputies while

his girlfriend sat in the passenger seat. Three kids - all under the age of five -- were in the backseat.

Two days later, Staton died at the hospital.

His family’s attorney, Shean Wiiliams, was upset by what the footage showed.

“How does a Black man in a car with no weapans, no gun, with his girlfriend, his children, get shot and killed?”

A month and a half later, the family and their attorneys announced their own investigation as they gathered in front of the
courthouse. They say their requests for information from police have been denied.

I ALSO READ: 16-year-old girl charged, accused of driving teens to deadly triple-shooting, Rock Hill police say =

Police told Channel 9 they tried to stop the car as part of a drug investigation, but that’s all they will say since the State Bureau of

Investigation now has the case.

“It gives police an ppportunity to get their story straight to concoct legal justifications for why they did what they did,” Williams said.

On Friday, Staton’s mother stood with the mothers of her son’s children and echoed the call for answers.

“| just want answers, and | want them now,” J'On Staton said. "t deserve them. My grandkids deserve these answers.”

“| can’t tell you how traumatizing it is for kids having to go through this,” said Cree Faulkner, who was Staton’s girtfriend. “I don’t

think anyone is prepared to see their dad killed, especially a 2-year-old little girl.
l ALSO READ: Monroe police search for armed and dangerous murder suspect =

The attorneys say they want the names ofthe officers involved, and any video of the incident.

Family of man shot, killed by deputies in Union County address media along with attorneys

The family of a man shot and killed by deputies at a Union County gas station parking lot addressed the media, along with their

high-profile attorneys Friday morning.

with attorneys Shean Williams, Faith Fox, and Sam

Staton’s mother and the mothers of five of his children talked to the media, along
has a regional office in Charlotte. Cochran was best

starks of The Cochran Firm. The firm was founded by Johnnie L. Cochran, Jr. and
known for his defense in the trial for 0.J. Simpson, which ended in Simpson’s acquittal in 1995

On Friday, Williams said The Cochran Firm is conducting its own investigation into the deadly incident.
l ALSO READ: ‘Their prices just got so high’: Union County residents upset over water bills -

Williams has handled other high-profile shootings involving law enforcement.

Friends, family and members of the community have been protesting outside of the Union County Courthouse since Staton’s death.

The demonstrators said that there could have been alternative outcomes that did not end in their friend losing his life.

{WATCH BELOW: Community gathers in Monroe to protest deadly deputy-involved shooting at food mart)

hﬁps:{/www.wsoclm‘@(@@”mwmgfﬂgmnmelﬂg&ﬁﬂ%%’Hfdie\év-invﬁ‘igs %%rﬁﬁ?dz_zamogggg?gngIUHSFTZ&M‘n 2/6



1113124, 2:25 PM Video shows moments before deputies shot, killed man in Monroe; family demands answers — WwsOoC v

to protest deadly deputy-involved shooting at food mart

©2022 Cox Media Group
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UNION COUNTY Numeer: § 301
SHERIFF’S OFFICE

STANDARD OPERATING
PROCEDURE EDDIE CATHEY, SHERIFF

SUBJECT: USE OF FORCE

REVISED: 01/29/2021 RESCINDS: February 20, 2020

APPROVED: i %  DATE: 21172021

§301 USE OF FORCE

L. Purpose

The purpose of this policy is to establish guidelines related to the use of force,
reporting and review. No deputy shall use physical force greater than reasonably
necessary to accomplish a lawful detention or custodial transfer, effect a lawful
arrest, or to protect the officer or a third person against unlawful assault, battery,
threat of death or serious bodily injury.

H. Definitions

A. Approved Weapons and Equipment - Issued weapons and equipment or
approved personally owned weapons and equipment.

B. Conducted Electrical Weapon (CEW) - A less than lethal weapon such
as the TASER which is a Neuro-Muscular Incapacitation device.

C. Deadly Force — Any action, that is calculated to or is reasonably likely to
cause death or serious bodily injury.

D. Force — tactics and/or techniques utilized by an officer to control or regain
control of a subject in self-defense, defense of others, or to counter

resistance by a subject.

E. Imminent Danger — An officer’s perception that a threat is pending, and/or a
subject has the capability of inflicting death or great bodily harm, or
otherwise incapacitating an officer, with or without a weapon and is
demonstrating an intention to do so.

Page 1 of 12 §301

PLAINTIFF'S
EXHIBIT

Case 3:24-cv-00311-DCK  Document 1-14  Filed 03/14/24 Page 1 L_L




F. Non-Deadly Force — force that is neither likely to nor intended to cause
great bodily harm or death.

G. Officer — for purposes of this directive, the term “officer” includes all sworn
Deputy Sheriffs and all Detention Officers.

H. Physical Force - The employment of authorized physical tactics and/or
techniques or other responses that do not utilize weapons.

l. Restraining Tools - Includes Handcuffs, Shackles (leg restraints), Flex
Cuffs, Ripp-Hobbles, Four-Point Restraint, Kick Stop Restraint Device and
Emergency Restraint Chair.

Use of Force Progression

The officer may use only that force which a reasonably intelligent and well-
trained officer would use under the same or similar circumstances. Officers may
escalate their use of force when a lower force option has failed or when a lower
force option would be clearly ineffective. However, officers are not required or
expected to use each level of force on the progression, but should use whatever
level of force is proportional and appropriate based upon the officer's
observations of the subject, the officer's training and experience, and all other
factors that help the officer to determine the appropriate level of force to be
utilized.

Force cannot be used to effect an unlawful arrest, because an individual may
resist an unlawful arrest as long as the resistance is not excessive.

The use of force by officers will be progressive in nature whenever possible.
When feasible, an officer should attempt to de-escaiate the situation through his
professional presence and use of verbal commands. This means identifying
himself or herself as a law enforcement officer and directing the other individual to
cease their unlawful actions or to submit to the officer’s control. Often, the mere
presence of a uniformed officer in a marked car is sufficient to stop people from
conducting unlawful activities. ~ However, when mere presence alone is
insufficient the officer should, when feasible, begin verbal persuasion, dialogue,
and command wamning if necessary. If these actions are insufficient to stop the
unlawful conduct then force may be used such as the following:

A. Soft Physical Contact — The officer places hands on the suspect and
advises the suspect he/she is under arrest. Any resistance beyond this
point is unlawful and must be countered by the officer. Soft physical contact
may consist of:

1. Escort

2. Come along
Page 2 of 12 §301
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3. Leading
4. Guiding

B. Pain Compliance — Officers may use holds, joint manipulations, pressure
point control, chemical or lachrymatory agents such as OC Spray, tear gas
and Conducted Electrical Weapons (CEW).  If practical, the subject
should be warned that chemical agents or the CEW will be used.
Officers may use chemical agents or CEWs at any step whenever an
accelerated reaction using higher force becomes justified. Once the
suspect is under control, the pain application must be released. Tear gas
(CS) is a chemical agent, which due to its material components, is
considered a stronger use of force than OC Spray. Tear gas should only be
used by the Special Response Team.

C. Mechanical Compliance — Usual methods of mechanical compliance include
wrist-locks and arm bar or other “come along” techniques. These
techniques counter joint pressure using leverage that may be applied using
handcuffs or ASP batons.

D. Impact Weapons — Impact weapons are used only when mechanical
control methods are ineffective or inappropriate. Authorized impact
weapons include the ASP baton, Bean Bag Gun and the Pepper Ball Gun
when used as an impact weapon. Each of these impact weapons may be
carried by an officer only after the officer is trained in the use of such

weapon.

E. Deadly Force — Deadly force is the use of a weapon or hands-on
techniqueftactic, which by its nature or design may cause death or
serious bodily injury or the use of an object, when used in a particular
manner, may cause death or serious injury. Safeguarding of human life
shall always be a paramount consideration in deciding whether deadly
force should be used.

An officer is justified in the use of deadly force upon another person
only when it is reasonably necessary to accomplish one of the following:

1. To defend himself or herself or a third person from what they
reasonably believe to be the imminent use of deadly physical force.

2. To effect the arrest or to prevent the escape from custody of a
person who they reasonably believe is attempting to escape by
means of a deadly weapon, or who by their conduct or other means
indicates that they present an imminent threat of death or serious
physical injury to others unless apprehended without delay.

Page 3 0f 12 §301
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V.

The application of deadly force is not limited to the use of a firearm. The
use of any weapon or technique that is calculated or substantially likely to
result in serious injury or death constitutes the use of deadly force. The
use of any technique which obstructs a person’s airway, with the intent to
incapacitate the person, constitutes the use of deadly force and shall only
be permitted when deadly force is authorized.

Any officer whose actions result in death or serious bodily injury may be
temporarily removed from the line of duty until a preliminary administrative
review is conducted.

Restraining Tools

Subjects shall be restrained in a manner so as not to injure themselves or others.
Officers should maintain physical control over the handcuffed subject to ensure
the safety of the subject and other individuals, including the officer. Non-
compliance of a handcuffed subject shall be handled within the guidelines

established in the use of force progression.

A

Handcuffs and Shackles - Officers responsible for the custody and safe
handling and transporting of subjects are strongly urged to utilize their
handcuffs as a primary restraining device. Subjects should be handcuffed to
ensure the security of and prevent injury to the subject. The handcuffs
should always be double-focked and should be applied behind the subject’s
back. Consideration may be given to a subject’s age, physical condition or
disability, and mental capacity with regard to the decision to utilize
handcuffs. In the event the decision is made not to handcuff a subject,
another officer should be assigned to assist in transporting the subject to
the final destination and the justification for deviating from handcuffing
behind the back documented in either the report or the use of force report
for the subject arrested. Deviation from handcuffing behind the back shall
be documented in the arrest or incident report. Shackles shall be used in
accordance with this policy when appropriate to restrict the movement of

an arrestee or inmate.

Subjects shall not be handcuffed to any part of any object unless it is
necessary to protect another from great bodily harm or death or pursuant
to Jail policy at designated places in the secured areas of the Jail for the
restraint of persons being processed and awaiting booking, intake,
release or transfer to another location. The arrestee should be monitored
at all times by direct supervision of the arrestee or by viewing the arrestee
on the video camera system installed in the Jail for their safety.

Flexcuffs - Officers may use Flexcuffs in lieu of handcuffs when
appropriate. Subjects should be flex-cuffed in such a manner as to ensure
the security of and prevent injury to the subject. Flexcuffs shall be removed
using Flexcuff cutters, which are available on the SRT truck. In cases of
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emergency only, Flexcuffs may be removed with other cutting instruments.
(When using other cutting instruments, extra care should be given to
removal of the Flexcuffs to ensure injury does not occur to the subject
during the removal process.)

C. Ripp-Hobble - Officers may use a Ripp-Hobble as an additional restraining
tool. Most often the Ripp-Hobble will be utilized in applying a four-point
restraint. Subjects should be Ripp-Hobbled in such a manner as to
ensure security of and prevent injury to the subject. Ripp-Hobbles shall
only be used by officers completing approved Ripp-Hobble training.

D. Four Point Restraint - When a subject resists with aggressive resistance
and this resistance creates an imminent danger to the subject, officer, or
others, or other restraining tools have not been effective, officers may utilize
a four-point restraint. A four-point restraint is securing the subject’s feet fo
his/her hands from the rear, using handcuffs, Flexcuffs, and/or a Ripp-

Hobbile.

When it is necessary to four-point restrain a subject, officers shall not “cinch”
down the handcuffs, Flexcuffs, or hobble. The feet should not be
brought past a 90 degree angle to the body. This will provide the safest
method of utilizing this restraint technique. Once the individual is
controlled, officers shall not place the subject face down and will roll the
subject onto histher side. This is to prevent Restraint Positional Asphyxia.
Officers shall monitor any subject in a four-point restraint at all times.

If an emergency exists, the officer may transport a four-point-restrained
subject out of the immediate area. Two officers should transport a four-
point-restrained subject, when possible. The passenger officer should
observe the subject, monitoring his/her color, breathing, and level of
consciousness. During hours of darkness, an internal light source (e.g.,
flashlight or dome light) should be used to provide a clear view of the
subject when natural light sources are not sufficient. The subject will be
monitored and repositioned as soon as it can be done safely.

If there is any doubt as to the subject's condition, officers should
immediately call paramedics to the scene. Officers shall continue to
closely monitor and assist the subject where possible until paramedics
arrive. The subject should be transported fo the hospital by ambulance
when needed. Whenever a four-point-restrained subject is transported by
ambulance, an officer should ride in the ambulance. Four point restraint
systems shall only be used by officers that have completed training on the
use of the four-point restraint system.

E. Emergency Restraint Chair — The restraint chair at the Union County
Judicial Center and at the Union County Jail are to be used in accordance
with Policy 7_110f the Union County Jail. A use of force report shall
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always be prepared in accordance with this policy when a person is placed
in the restraint chair whether in the Jail, the Judicial Center or any other
location where a restraint chair is used by members of this agency to
restrain a person in their custody. In addition, the “Restraint Chair Log,”
(Jail Policy Attachment 7.1 1 ERC Log) shall be used and completed by the
officers monitoring the arresteefinmate placed in the restraint chair as

provided by policy.

V. Weapons

Only weapons and ammunition meeting agency approval are to be used in the
performance of an officer’s duty. Officers are restricted from carrying any weapon
(lethal and non- lethal) with which they have not proven proficiency. Furthermore,
officers shall not carry any weapons (lethal or non-lethal) that have not been
authorized by the Sheriff. A list of approved firearms and non-lethal weapons
may be obtained from the Training Section.

A

Chemical Agents - The purpose of the chemical agent is to minimize the
potential threat of resistance by the subject. Chemical agents which
have been approved for use include OC Spray, Pepper Ball guns, and
tear gas (CS only).

Chemical agents should only be used in those situations in which an arrest
is likely. If an arrest is not made, the supervisor should be notified as soon
as possible and an incident report completed concerning the incident.

Officers will be trained in the use of chemical agents before issuance. All
approved officers will carry the approved chemical agent while performing
their assigned duties. With the exception of administrative and undercover
personnel, officers who wear civilian clothes will carry their approved
chemical agent, concealed, while performing their assigned duties and while
working approved secondary off-duty law enforcement assignments.
Officers may carry their chemical agent in an off-duty status but it should be
concealed from the view of the public if the officer is not working an
approved secondary off-duty assignment.

Conducted Electrical Weapon (CEW) — The use of CEWs is govemned by
Union County Sheriffs Office Policy § 303, Conducted Electrical Weapons
and shall not be used except as authorized therein. CEWs are a less
than lethal weapon and are not intended to replace the firearm as the
primary tool used when there is a potential for the use of deadly force.

Baton - The baton should be utilized by officers to protect themselves or
others from potential or actual bodily harm in the course of their assigned
duties. The issued ASP baton should be carried by officers on their person
while in uniform. Officers may camry their ASP batons concealed when on-
duty working in civilian clothes, working off-duty in civilian clothes, and
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when working an approved secondary off-duty assignment.

The purpose of using the ASP baton is to stop active resistance. Using the
ASP baton to target the spine, solar plexus, groin, kidneys, and/or areas
above the shoulders should be in response to deadly force resistance only.

The flashlight is designed to be used as an illumination device. lts use as a
defensive impact instrument shall be prohibited except in cases of
aggressive resistance when the ASP baton is not practical. When the
flashlight is used as an impact instrument, within the guidelines of this
policy, the same techniques utilized with the ASP baton shall apply.

D. Bean Bag Gun or Pepper Ball Gun - The Bean Bag Gun and Pepper Ball
Gun (when not used as a chemical agent) are secondary impact
instruments and should be utilized by trained officers to protect themselves
or others from potential or actual bodily harm. The Bean Bag Gun and
Pepper Ball Gun may also be used in situations where the ASP baton or
other control techniques are either impractical or unsafe.

When using the Bean Bag Gun or Pepper Ball Gun, the center of the torso
is the preferred target area. The Bean Bag round and Pepper Ball rounds
should be directed toward non-lethal areas of the perpetrators body in
accordance with established training standards. The intent of the
projectile is to stun and disorient the perpetrator thereby reducing the
lethal threat they pose to officers and citizens to allow arrest and restraint
to be accomplished without serious injury. DO NOT TARGET THE
HEAD, NECK, OR SPINE. Officers may strike other areas other than the
center of the torso only in response to deadly force resistance.

When practical, every effort will be made by officers deploying the Bean
Bag Gun and Pepper Ball Gun to inform other officers prior to its
deployment. The use of Bean Bag Guns and Pepper Ball Guns is
authorized against animals that pose a threat to public or officer safety.

Only officers who have completed the approved Bean Bag Gun and
Pepper Ball Gun training class and demonstrated proficiency may utilize
this weapon. Officers trained/certified to carry and deploy the Bean Bag
Gun and Pepper Ball Gun should inspect their designated weapon prior to
each tour of duty. Bean Bag Gun and Pepper Ball Gun shall not be used
or camried in an off-duty status.

E. Firearms

1. In addition to the circumstances noted under il E (1) & (2) of this
policy, officers may also discharge an approved firearm under the
following instances:
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a. For firearms practice at an approved gun range.
b. For the purposes of test firing.

c. To kill a dangerous animal or one that humane consideration
requires release from further suffering, when no other means
of disposition is available.

d. Weapons may be fired at the driver or other occupant of a
moving motor vehicle only when the officers have probable
cause to believe that the subject poses an imminent danger of
death or serious bodily ham to the officers or other persons.

The use of deadly force in thi all
danger to the li at ighs ikely benefits of
i e r i ffi
e to di vehicle discharging a fi m a
th i 0 i
2. Prohibitions - The following practices are strictly forbidden:

a. Firing into or over the heads of crowds.

b. Firing waming shots.

C. Firing into buildings, enclosures, or through doors when a

subject is not visible.

d. Firing at vehicles solely for the purpose of disabling a
moving vehicle.

e. Cocking the hammer of a weapon except to improve
aim immediately prior to firing.

f. Officers may not use deadly force to apprehend escapees
or other wanted individuals based solely on the individual's
original charges or convictions.

3. Shoulder Fired Weapons

a. Only officers who have completed approved shoulder-fired
weapon - training classes and demonstrated proficiency may
utilize these weapons. Officers trained/certified to carry and
deploy the shoulderfired weapons should inspect their
designated weapons prior to each tour of duty. Shoulder-
fired weapons shall not be used or carried in an off-duty
status but may be used when working an approved secondary
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VI.

off-duty assignment or SRT operation.

b. Some factors to be considered when deciding on the use
or deployment of shoulder-fired weapons are:

1) Whether deadly force is appropriate in the situation.

2) Shoulder-fired weapons are by design more accurate
than the handgun.

3) The probability of hitting an intended target is much
higher when using a shoulder-fired weapon.

4) Shotguns and rifles shall not be placed in the vehicle
weapon rack with a round in the chamber. They must
be carried in a cruiser safe condition.

Maintaining Proficiency

Officers shall maintain and demonstrate proficiency with agency-authorized
techniques, restraining tools, and weapons as determined by the Training Section.
Firearms training will be conducted at least once annually or as mandated by the
North Carolina Sheriffs Training Standards Commission. The Training Section
shall be responsible for establishing standards of proficiency, insuring compliance
by all officers, and maintaining proficiency records.

Failure of an officer to demonstrate and maintain acceptable standards of
proficiency shall be cause for the weapon to be taken by Training Section,
remedial training as determined by the Training Section and further testing for
proficiency with the weapon. In lieu of taking the agency handgun, Training
Section may place a training barrel in the handgun to allow the officer to conduct
remedial training. Remedial training shall be coordinated with the Training Section
and shall be completed as détermined by the Training Section. An officer's
continued inability to maintain proficiency standards may cause the officer to be
suspended or placed on an altemative assignment pending a final determination as
to their job fithess. An officer who has a training barrel placed in his agency
handgun shall not be assigned to conduct law enforcement activities which would

necessitate the use of a firearm.

Officers who are unable to participate in those training and/or evaluation sessions
which qualify them to carry weapons and employ force (e.g., during an extended
leave of absence, physical disability, etc.) may be reassigned by the Sheriff or
restricted to administrative duties. Prior to resuming full duty status, officers
must demonstrate proficiency in all areas, to the satisfaction of the Training

Section.
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VII. Reporting Requirements

In all situations, officers responding to resistance with physical force or weapons
will be required to complete an incident report and Use of Force Report in the RMS
reporting system. Supervisors shall ensure these reports are completed by the
end of their tour of duty. A supervisor shall respond to the scene to interview all
involved officers, witnesses, and subjects. The supervisor shall be responsible for
obtaining copies of the reports and/or statements. Supervisors shall be responsible
for completing a Use of Force Supervisor's Review in the RMS reporting system
and possibly an initial investigation of the use of force incident.

A. Use of Force Forms

Officers shall complete a Use of Force Report in RMS under the
following circumstances:

1.

2.

10.

Use of chemical agent.

Use of ASP baton or other similar impact weapon.
Use of stop sticks.

Use of Bean Bag Gun and/or Pepper Ball Gun.
K-9 dog bites, other than accidental.

Use of Conducted Electrical Weapon (CEW).

Use of the Ripp Hobble, Emergency Restraint Chair, or any other
restraint.

System other than handcuffs and shackles used in the normal course
of business.

Use of a firearm when the weapon is pointed at a person in order to
require them to comply with the directives of an officer or when

the firearm is discharged.

Use of any technique or the application of any weapon that results in
actual or claimed (evident or non-evident) injury.

The assigned Supervisor shall ensure that photographs are taken of any
injury, actual or claimed, by either the subject or the officer which result
from an application of force by the officer in response to a subject’s
resistance. Photographs should be taken to document the absence of
anv injury as well as document the presence of an injury.
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Digital photographs should be used in accordance with agency policy.
The photographs shall be stored as provided by agency policy for the
storage of all digital media and copies of any photographs forwarded with
the Use of Force Form to the Internal Affairs Lieutenant, Sheriff's Attorney,

Bureau Captain, Chief Deputy, and Sheriff.

B. Video

If there are any camera systems available showing all or any portion of the
application of force by an officer, the supervisor conducting the use of force
investigation shall immediately retrieve any such video from the camera
system. The video of the application of any use of force shall be kept as
evidence and a copy forwarded to the Bureau Captain of the officers
involved in the use of force, the Internal Affairs Lieutenant, the Sheriff’s

Attorney, and the Chief Deputy.

The Recommendation Reason portion of the Use of Force Supervisor's
Review is to be completed by the supervisor and should include:

1. The specific resistance the officer encountered and the specific
response of the officer.

2. How the injuries were incurred and a description of the extent of
the injuries. This includes both officers and subjects. Additionally,
indicate whether the injuries were treated and by whom.

3. Synopsis of officers who were witnesses, any independent
witnesses, and subject statements, if any.

4, A statement by the supervisor indicating whether the officer's
response was in keeping with agency policy.

Planned operations involving the pointing of firearms by multiple officers for
officer safety purposes (e.g., search warrant services, SRT operations)
may be reported under this policy by submitting a single Use of Force
Report and attaching a copy of the Operations Report for the operation, s0
long as the operation involves no cther use of force incidents.

The supervisor shall send an email notifying the Sheriff, the
employee’s Chief Deputy, Chief Legal Counsel, and the IA Lieutenant
that a Use of Force Report has been filed in the RMS reporting system. All
written statements, photographs and other documentation of the use of
force shall be scanned in and attached to the report in the RMS reporiing
system. The Chief Deputy shall evaluate the appropriateness of the
techniques and tactics used. Any recommendations by the Training
Section shall be forwarded to the Chief Deputy.
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C. Conducted Electrical Weapons (CEW)

After discharging or deploying a CEW the officer shall report the
application of the device as provided in Section IX of Policy § 303.

D. SBI Investigations

At the Sheriff's discretion, the State Bureau of Investigation (SBI) may be
notified and requested to conduct an investigation in any use of force that
results in death or serious injury. However, an investigation by the SBI
does not relieve deputies or supervisors of the requirements of this
directive and the administrative investigations to be completed.

E. Debriefing Sessions

Cases in which the officer has shot and/or killed a suspect in the line of
duty, the officer may be required to attend a debriefing session with a
licensed psychologist or Critical Incident Debrief Team. The Sheriff or his
designee will schedule the debrief session as soon as possible. In cases
where the officer uses deadly or non-deadly force resulting in serious injury,
debriefing will be offered to the officer without expense. The purpose of
this directive is to ensure the well-being of the officer after any traumatic

incident.

NOTE: This section is for internal use only. This policy does not enlarge a deptity's civil or criminal
liability in any way, and should not be construed to create a higher standard of safety or care than
that otherwise required by law with respect to third party claims. Violations of this section, if
proven, can only form the basis of a complaint by this Agency, and then only in a non-judicial

administrative setting.
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